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2011 ANNUAL REPORT 
ON THE ACTIVITIES OF THE 
COMMISSION ON PROTECTION OF 
COMPETITION
І. INTRODUCTION
The Commission on Protection of Competition (the Commission, the CPC) is an independent specialised state body whose main goal is to ensure the protection and promotion of competition and free economic initiative, including by vigilance on the lawful spending of public resources through public procurement and concession awarding procedures. The realisation of these objectives has been achieved by means of the powers vested in the CPC with regard to implementing the provisions of the Law on Protection of Competition (LPC), the Public Procurement Act (PPA) and the Concessions Act (CA). 

The priorities that the CPC set for 2011 were underpinned by the overall economic development objectives laid down by the Bulgarian Government and the Bulgarian National Assembly, as well as by the obligation of the CPC to directly apply the acquis in the field of competition. In view of the above priorities, the CPC set its objectives as an administrative institution for 2011 and worked actively towards achieving them.
The main priorities and goals set by the CPC in 2011 were in the first place related to the requirement that through its practice in applying the LPC and Articles 101 and 102 of the Treaty on the Functioning of the European Union (TFEU), it shall provide assistance to the free functioning of markets in the interest of the customers and the economy as a whole. In order to accomplish this goal, the CPC envisaged the implementation of activities, which in their totality, shall lead to increasing the effectiveness of the fight against prohibited agreements, abuse of monopoly and dominant position and unfair competition.
With a view to implementing the above goal the CPC carried out constant monitoring of those sensitive sectors of the economy which are of significant importance to the consumers and the business, such as energy, telecommunications, transport, pharmacy, water supply and sewerage services, etc. As a result, 9 proceedings were initiated on the Commission’s initiative for establishing potential infringements under Article 15 and Article 21 of the LPC, or for conducting sector inquiries in the following fields: production and trade of oil-yielding sunflower seed and sunflower oil; production and realization of petrol and diesel fuel; the competitive environment of the interrelated markets along the chain “bread seed – wheat flour – wheat bread”; the market of distribution of newspapers and print editions.

With regard to improving the CPC’s effectiveness in the fight against cartels, certain measures were taken for raising the awareness of the public in relation to the exchange of information between competitors as an infringement of competition law. Guidelines have been drafted on the exchange of information as an infringement of competition rules in accordance with the acquis in this field, as well as a Black list of data which should not be exchanged between competitive undertakings, including within associations of undertakings, as it would otherwise be considered an infringement of competition law. 
With a view to counteracting bid rigging in public procurement procedures the CPC carried out a number of activities directed to publicising the Guidelines against bid rigging in public procurement procedures and the accompanying Checklist of Circumstances, both adopted in 2010. The Guidelines were disseminated among representatives of the business, lawyers’ circles, contracting authorities in public procurement procedures. For greater efficiency in achieving this objective, agreements were signed with the Court of Auditors and the Public Financial Inspection Agency. The agreements provide the institutions with opportunities to exchange data which may give rise to doubts about bid rigging. 
In fulfilling its obligation to provide assistance in the development of the competitive environment and to protect free initiative in economic activity by means of applying the provisions of the LPC on competition advocacy, in 2011 the CPC drafted Guidelines for assessment of the compliance of legislative and general administrative acts with competition rules. This initiative of the Commission corresponds to one of the main priorities of the National Reform Programme of the Republic of Bulgaria (2008-2010) related to the implementation of the Lisbon Strategy, i.e. better regulation. The Guidelines are based on the approach in the field of competition adopted by the European Commission (EC), the Organization for Economic Co-operation and Development (OECD), as well as other competition authorities in the EU Member States. The complex impact assessment under which the potential economic, financial, social, ecological and other consequences of the planned act are being analysed, aims at ensuring compliance among the individual policies, minimising the negative and maximising the positive consequences of its implementation. An important tool for achieving this objective is the timely consultations with the interested parties with regard to the draft acts. The integration of the analysis of compliance with competition rules would contribute to the drafting of legislative or general administrative acts of good quality and would limit the potential negative influences on the competitive environment. The document aims at assisting the state authorities, including the bodies of the executive power and the local bodies, in preparing draft acts. It sets criteria on the basis of which, without possessing in-depth knowledge in the field of competition, one can assess whether the proposed regulations might lead to limiting competition. 
The CPC also adopted measures for improving the effectiveness of the control on concentrations between undertakings. Its efforts were directed to drafting a procedure for imposing suitable restrictive measures (in the cases when the negative effect of a notified concentration should be overcome) or of measures for restoring effective competition (in the cases when the concentration has been carried out against the law). In this relation, Rules for imposing measures for preserving competition in case of a concentration between undertakings were adopted, as well as a sample form containing the information on those measures. The Rules establish the main principles and the specific requirements that the proposed by the persons under Article 78 (1) of the LPC measures for preserving competition should meet in carrying out an in-depth investigation under Article 83 of the LPC. The aim of drafting these rules has to do with ensuring a higher level of legal security of the participants in concentrations proceedings with the CPC, by means of introducing transparency, clarity and effectiveness of the procedure on approving the proposed by the persons under Article 78 (1) of the LPC measures for maintaining competition. 
Another important priority of the CPC for the last year was to provide assistance in the process of lawful allocation of public finances on the basis of its practice under the PPA and the CA. To achieve this priority, the efforts of the CPC were directed to the fast, uncontroversial and effective reviewing of lodged appeals against decisions, acts or omissions of contracting authorities or concessedants. With the amendments to the PPA adopted in 2010 the deadline for the CPC to rule on an appeal pursuant to the PPA has been reduced in half and the observance of this deadline has been followed strictly. This has led to the quicker settlement of disputes and solving of issues with regard to the lawfulness of decisions of contracting authorities and concessedants. In its practice on the PPA and the CA, the CPC continued applying the best European practices in this field. Measures were taken for promoting the rules and the practice of the CPC in the field of appealing against public procurement and concession awarding procedures as representatives of the administration took part in many seminars on this topic. The CPC continued its activities on ensuring complete transparency with regard to the appealing procedures and the acts adopted by the CPC pursuant to the PPA.
The third objective of the CPC for 2011 was formulated as improving and publicising the secondary legislation regulating the activities of the CPC. In this relation the following documents were drafted and adopted in 2011:

а) A new Programme on immunity from fines or reduction of fines in case of participation of an undertaking in a secret cartel (Leniency programme) as well as Rules on its application. 

The new Programme and Rules ensure the transparency of the CPC policy on immunity from fines or reduction of fines in case of participation of an undertaking in a secret cartel, as well as the legal security of the undertakings participating in the process. The main conditions for receiving immunity from fines or reduction of fines for undertakings participating in the cartel have been determined by the Law and they remain unchanged. 
The Programme gives an extra incentive to the undertakings by providing them with the opportunity to get an additional reduction of fines if they reveal their actions and participation in other cartels which are still unknown and have not yet been investigated by the Commission. The adopted Rules facilitate and simplify to a considerable extent the whole process of involvement and participation of the undertakings in the Programme. A standard request form has been introduced which has to be lodged by the undertakings. It is easy to complete the form by checking the required elements. The request forms can be filed not only in person and by fax, but also by email. The transformation of the request for immunity from fines to a request for reduction of fines has been automated. The same applies to receiving the so called “marker” (a deadline for compiling the evidence that will support the request). The opportunity for an initial, anonymous contact with the CPC has been envisaged at this stage during which informal guidance could be provided to the undertakings. After lodging the request, the undertaking may take part in a special meeting with the CPC for discussing all the details related to its participation in the Programme. The Rules have envisaged limits with regard to the confidentiality of the undertaking’s participation in the Programme as well as with regard to the protection of the confidential information that has been provided. 
b) Amendments to the CPC Methodology for setting fines under the LPC adopted by CPC Decision No 71/3 February, 2009 and amended by CPC Decision No 1024/ 6 October, 2009. 
The Methodology was amended in its part related to setting the sanctions for infringements under Chapter VІІ of the LPC „Unfair Competition”. 

c) Decision on block exemption from the prohibition under Article 15 (1) of the LPC of certain categories of prohibited agreements, decisions or concerted practices. 
The amendments reflect the recent changes in the EU legislation in the field with a view to ensuring the legal security of undertakings, on the one hand, and repeal all former decisions of the Commission on block exemption that have been issued in accordance with the LPC, on the other. The Decision refers to agreements between undertakings and associations of undertakings on or outside the territory of the Republic of Bulgaria, and shall be applied when the respective agreements do not affect the trade between the EU Member States. The Decision regulates the conditions for exemption of vertical agreements, agreements in the sector of motor vehicles, agreements in the insurance sector, specialization, research and development agreements, as well as technology transfer agreements. The assessment as to whether and to what extent the respective agreements satisfy the conditions for block exemption from the prohibition shall be carried out by the undertakings themselves. 
The Decision adopts the same conditions for block exemption for the different categories of agreements as the ones settled in the new EC Regulations on block exemption from the prohibition under Article 101 (3) of the TFEU. The only difference has to do with the vertical agreements between an association of undertakings and its members or suppliers, and is manifested by preserving the maximum threshold of 7 million BGN of annual turnover, introduced by a CPC Decision No 44/ 2011, for each of the members of the association. Just like the new EC Regulations the CPC Decision introduces limitations with regard to the market share and excludes the opportunity for exemption from the prohibition of certain agreements. When the market shares of the participants in the agreements do not exceed the set thresholds and when the agreements do not contain certain types of grave restrictions of competition, these agreements, on the whole, are likely to contribute to the improvement of the production or distribution of goods, or to the development of the technological and/ or economic progress, by ensuring a fair share of the resulting benefits to consumers. On the other hand, when the market shares of the participants in the agreements exceed certain thresholds, it is not likely for these agreements to give rise to objective benefits which could outweigh their negative influence on the relevant market. The agreements that contain grave („hard”) restrictions, such as direct or indirect fixing of prices, distribution of markets and/ or clients, restricting production and sales, are not exempt from the prohibition under Article 15 (1) of the LPC regardless of the market share of the undertakings participating in the agreements. 
In accordance with the new LPC, an opportunity has been provided in the new decision of the Commission on the block exemption for repealing the decision with regard to certain categories of agreements or for withdrawing it in any specific case with regard to a given agreement between undertakings. What is more, with a view to ensuring the legal security of the undertakings which are parties under already existing agreements, the decision of the Commission has introduced transition periods with regards to the application of the new regime for block exemption. The Decision will be valid to 31 May, 2023, as it can be further amended by the CPC with a view to adequately reflecting the Commission’s practice on its application. 
The newly adopted rules take into consideration the best European practices as well as the practice of the Supreme Administrative Court (SAC), and contribute to achieving greater publicity of the measures implemented by the Commission, and greater security and clarity with regard to the compliance of the activity of with competition rules. 
The forth priority of the CPC for 2011 was to strengthen its role as a reliable partner in the field of cooperation on European matters and international cooperation. In order to achieve that objective the CPC took part in the activities of the European Competition Network (ECN) as well as in the International Competition Network (ICN) by sending and responding to the questionnaires within the two networks. CPC administrative staff took part in the organisation and delivery of international seminars, conferences and meetings at which the CPC presented its achievements in the field of competition and some good practices in law enforcement. Representatives of the Commission also took an active part in the activities of the OECD Competition Committee by delivering expert reports on relevant discussion topics. 
In 2011 the Commission initiated a total of 1475 proceedings of which 1250 under the Public Procurement Act (PPA), 9 under the Concessions Act (CA) and 216 under the Law on Protection of Competition 

For the reporting period the CPC ruled on 1250 decisions or rulings by means of which it closed the respective proceedings under the LPC, the PPA. In addition, it claimed alleged infringements or imposed fines on natural persons for infringements they have committed under the LPC or for failure to provide information. 

By the decisions it adopted in 2011 the Commission imposed fines and pecuniary sanctions amounting to 6 314 687, 51 BGN.
ІІ. ANTITRUST
For the reporting period a total of 26 proceedings under Chapter Three „Prohibited Agreements, decisions and concerted practices” and Chapter Four “Abuse of monopoly or dominant positions” were initiated. Under 5 proceedings an investigation was carried out for establishing infringements under the two chapters at the same time. That’s the reason why those proceeding have been mentioned in the two parts of the report. 
1. PROHIBITED AGREEMENTS, DECISIONS AND CONCERTED PRACTICES
1.1. Initiated proceedings
In 2011 the Commission initiated 10 proceedings on potential infringements of Article 15 of the LPC as 5 of these proceedings were initiated upon the written applications or requests by the persons, whose interests were affected or threatened by the infringement of the LPC, and 5 of them were initiated on the Commission’s own initiative.

In 3 of the proceedings the CPC extended the investigation to Article 101 of TFEU in fulfilment of its duties under Article 15 of Council Regulation No 1/2003, i.e. to apply Article 101 of TFEU to agreements, decisions by associations of undertakings or concerted practices which may affect the trade between the Member States. 
1.2. Adopted decisions and issued rulings
In 2011 the Commission adopted 7 decisions in relation to the application Article 15 of the LPC. By 5 of its decisions the Commission established infringements under Article 15 of the LPC and imposed sanctions on the infringers. By 1 of those decisions the Commission established that no infringement was committed under Article 15 of the LPC. By 1 of its decisions the Commission insisted on the defendant paying the proposed sanction without establishing an infringement and ruled that there were no grounds for continuing the proceedings. 
For the same period by means of 4 rulings the CPC submitted Statements of Objections for an alleged infringement of Article 15 of the LPC to the defendants. 
The submission of a Statement of Objections for an alleged infringement to the defendant is a new legal instrument introduced for the first time into the Bulgarian legislation with the coming into force of the new LPC (SG, Issue 102 of November 28, 2008, which entered into force on December 2, 2008). This instrument is fully compliant with the best practices in the field of competition law and corresponds to the practice of the EC. It is used in proceedings for establishing antitrust infringements when the CPC has established that it has sufficient evidence to adopt a decision in substance, but before that it has to submit a Statement of Objections (SO) for an alleged infringement to the defendants. The SO shall contain the established facts and circumstances as well as an overview of the economic and legal motives which, according to the investigating authority, have led to the infringement. The SO provides a mechanism which can to a greater extent guarantee the right of defence of the parties and which provides an opportunity for arriving at a more effective solution to the competition problems in the relevant markets because once the objections for the infringement have been presented, the parties in the proceeding are given the chance to present their points of view and objections, as well as additional evidence that can be taken into account by the Commission in adopting its final decision.

In 2011 on the grounds of Article 55 (4) of the LPC and point 18(3) of the Rules on the access, use and storage of documents constituting production, trade or other secret, protected by law (Access Rules), the CPC issued 6 rulings on access to confidential information.

Number of initiated proceedings, adopted decisions and issued rulings under Chapter Three „Prohibited agreements, decisions and concerted practices” of the LPC for the period 2007 – 2011
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2. ABUSE OF MONOPOLY OR DOMINANT POSITION
2.1. Initiated proceedings
In 2011 the CPC initiated a total of 20 proceedings on potential infringements under Chapter Four “Abuse of Monopoly or Dominant Position” of the LPC. 17 of these proceedings were initiated following written applications by persons; 2 proceedings were initiated on the Commission’s own initiative and 1 of the proceedings was reverted by the Supreme Administrative Court to the CPC for a new decision. 

2.2. Adopted decisions and issued rulings
In 2011 the Commission adopted a total of 25 decisions by means of which it closed the proceedings for establishing infringements under Article 18 of the LPC (repealed), respectively Article 21 of the new LPC and Article 102 of the TFEU. By 2 of its decisions the CPC established an infringement under Article 18 of the LPC (repealed), respectively Article 21 of the new LPC and Article 102 of the TFEU and established the type and size of the sanction in accordance with the respective provisions. By 23 of its decisions the CPC did not establish an infringement under Article 18 of the LPC (repealed), respectively Article 21 of the new LPC, and ruled that there were no grounds for taking actions under Article 102 of the TFEU. By 1 of its decisions the CPC approved the proposed sanctions and set a deadline for their payment. 

For the same period the CPC issued 5 rulings by which it submitted a Statement of Objections for an alleged infringement under Article 21 of the LPC.

During the reporting period the CPC established infringements under Chapter Four “Abuse of Dominant Position” and imposed pecuniary sanctions to the total amount of 3 436467 BGN. 

Number of initiated proceedings and adopted decisions under Chapter Four „Abuse of monopoly or dominant position” for the period 2007 – 2011
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2.3. Case studies
а) Energy market
By Decision No 359/ 22 March, 2011 the CPC established an infringement under Article 21 (5) of the LPC by E.ON Bulgaria Sales AD. The proceedings were initiated upon the request of Gotar Investment OOD, Plovdiv, and contained statements of objections for an infringement under Article 21 of the LPC by E.ON Bulgaria Sales AD in the form of an unjustified refusal to supply with electricity a property owned by Gotar Investment OOD in the period 11 September, 2008 – 29 November, 2009. 

In the course of the proceedings the CPC established that on 7 August, 2008 Gotar Investment OOD acquired a property, workshop 203а in Novi Pazar, the electricity supply to which had been suspended due to unpaid electricity bills by the previous owner of the property. The situation remained unchanged till 29 November, 2009. The suspension of electricity supply, as provided in Article 14 of the General Conditions of E.ON Bulgaria Sales AD, was carried out by E.ON Networks AD upon the explicit request of E.ON Bulgaria Sales AD. Along those lines, for Gotar Investment OOD to be able to receive electricity from a supplier of its own choice, it has to ensure that the electricity supply to the property had been restored through E.ON Bulgaria Networks AD. The electricity supply, however, cannot be restored without the agreement of E.ON Bulgaria Sales AD which since 29 November, 2009 has put in a claim on unpaid bills of electricity consumed by another consumer. 
The CPC has reached the conclusion that the refusal on the part of E.ON Bulgaria Sales AD to supply with electricity the property that was recently bought by Gotar Investment OOD, has certainly hindered the activity of the appellant undertaking as far as electricity is of primary importance for the implementation of any economic activity – production, rent, etc. The CPC has also established that E.ON Bulgaria Sales AD enjoys a dominant position in the relevant market and is the only supplier that could provide electricity to the appellant. 
Up to the date when Gotar Investment OOD lodged a request for changing the name of the electricity account holder, E.ON Bulgaria AD, regardless of the transfers of right to ownership over the property and the accumulation of unpaid electricity bills over the last few years, turned out to be the only undertaking which had taken an action on suspending the electricity supply to the property, even after a considerable delay. 
According to the Commission, E.ON Bulgaria Sales AD has taken advantage of its dominant position in the market of electricity supply within the boundaries of its license territory in order to satisfy its own interest – payment of the cost of already consumed electricity, regardless of who is going to pay for it. E.ON Bulgaria Sales AD is the only option for the new owner of workshop 203а in Novi Pazar, to get electricity supply and carry out its activity. The dominant undertaking made the most use of its position which wouldn’t have been be possible if Gotar Investment had had effective alternatives. 

In view of the above, by Ruling No 1642/ 29 December, 2010, on the grounds of Article 74 (1) (3), the CPC submitted Statements of Objections for an infringement under Article 21 (5) of the LPC against E.ON Bulgaria Sales AD in a the form of an unjustified refusal to supply electricity to the property of Gotar Investment OOD. 
Subsequently, by its Decision No 350/2011 the CPC adopted that the behaviour of E. ON Bulgaria Sales AD should be considered an abuse of dominant position under Article 21 (5) of the LPC and imposed on it a sanction to the amount of 3 204 225 BGN.

b) Market of the services of share distribution of heat
By Decision No 585/04 May, 2011 the CPC established an infringement under Article 21 (5) of the LPC by „Dalkia Varna” EAD in the form of an unjustified refusal to maintain its established contractual relations with Holliday and Reisen EOOD in the context of which it partially terminated Contract No 8-У/25 January, 2008 without justifying its decision. 
By a letter of 26 January, 2010, Dalkia Varna EAD suggested to Holliday and Reisen EOOD a termination the contract for providing the service „share distribution of heat among the consumers in a condominium-project building” that they signed in January 2008 by sending an additional agreement to the contract according to which the contractual relations between the two parties should be terminated as of 30 April, 2010. 
In 2009 Dalkia Varna EAD, through its representatives, tried to convince the clients of Holliday and Reisen EOOD to choose Dalkia Varna EAD as their provider of the “share distribution of heat” service by misleading them that the share distribution of heat can be calculated on the basis of the volume that had been heated, or on the basis of the power capacity of the heating devices installed in the condominiums. A list of subscriber stations in Varna, equipped with share distribution devices of the model Kundo and serviced by Holiday and Reisen EOOD, was presented. Those subscriber stations were transferred to Dalkia Varna EAD for provision of the share distribution service in the period November 2006 – November 2009. The transfer was carried out on the basis of a resolution adopted at the General Meeting of the condominium owners. Along with the request, minutes of some of the General Meetings were presented, that could service as evidence that the owners had explicitly selected Dalkia Varna EAD to provide the distribution of heat service on the basis of volume that was heated. 
An additional agreement, signed on 1 May, 2009 between Dalkia Varna EAD and Holliday Reisen EOOD, contains clauses on a 2009 summer campaign according to which the reading of the hot water metering devices and the share distribution of heat service for the period 1 May – 30 October, 2009 has do be carried out by representatives of Dalkia Varna EAD and not by the respective providers of the share distribution service, as the latter will receive from Dalkia Varna EAD only 20% of the monthly amount due for provision of the share distribution of heat service.
The 2009 summer campaign was discussed on 13 April, 2009 at a meeting between Dalkia Varna EAD and the providers of the share distribution of heat service the undertaking had signed contracts with. 
Dalkia Varna EAD, in its capacity as a heat transmission company, signs contracts for the provision of the service „share distribution of heat in condominium-project buildings” with providers of the share distribution services, such as Holiday and Reisen EOD, which, on their part, need to be selected to provide the service at the General Meetings of the condominium owners. 
In the course of the proceedings it has been established without any doubt that Dalkia Varna EAD’s consent to carry out the share distribution of heat was made official, in an inadmissible way, by signing the contracts between the defendant and the respective condominium owners. The signing of each of these contracts led to the termination of Contract 8-У/25 January, 2008 between Dalkia Varna EAD, as a seller of heat, and Holliday and Reisen EOOD, as a provider of the share distribution of heat service for the respective condominium-project building (a subscriber station). 
By means of terminating its contract with Holliday and Reisen EOOD, Dalkia Varna EAD, even partially, has hindered the economic activity of the defendant undertaking as the data required for delivering the “share distribution of heat” service could be obtained only from the heat transmission undertaking.
In view of the above, by means of Ruling No 166/ 15 February, 2011, and on the grounds of Article 74 (1) (3) of the LPC, the CPC submitted Statements of Objections for an infringement under Article 21 (5) of the LPC by Dalkia Varna EAD, in the form of an unjustified refusal to maintain its established contractual relations with Holliday and Reisen EOOD in the context of which Contract No 8-У/25 January, 2008 was partially terminated without justification. 
Dalkia Varna EAD presented its objections on the statements included in the ruling. By Decision No 585/ 4 May, 2011 the CPC established that the behaviour of Dalkia Varna EAD should be considered an abuse of dominant position under Article 21 (5) of the LPC and imposed on it a pecuniary sanction to the amount of 232 242 BGN. 

2.4. Application of EC Regulation No 1/2003

In 2011 1 proceeding was initiated on fulfilling the Commission’s duties for providing assistance under EC Regulation No 1/ 2003. In the period 27-30 September, 2011 the CPC assisted the EC in conducting on-site inspections in the premises of Bulgarian undertakings implementing activities in the sector of delivery, transmission and storage of natural gas: the Bulgarian Energy Holding EAD, Bulgartransgas EAD and Overgas Inc. AD. 

The assistance on the part of the CPC was provided upon EC request under Article 20 (5) of EC Regulation No 1/ 2003 and on the basis of adopted EC Decisions for conducting on-site inspections in the premises of the above mentioned undertakings. The searches were done in the frame of a preliminary inspection of the undertakings in the sector of delivery, transmission and storage of natural gas operating in 10 EU Member States: Austria, Bulgaira, Germany, Estonia, Latvia, Lithuania, Poland, Slovakia, Hungary and the Czech Republic. 
In the frame of the above mentioned on-site inspections teams of CPC staff assisted the representatives of the EC. In implementing their powers under Article 20 (2) of EC Regulation No 1/ 2003, the EC representatives examined and obtained copies of documents and books related to the business of the undertakings, including those stored on paper as well as those stored in digital or electronic form. The copies of documents and other records were taken by the teams of the EC in accordance with their powers under Article 20 (2) of EC Regulation No 1/ 2003. 
ІІІ. CONTROL ON CONCENTRATIONS BETWEEN UNDERTAKINGS 
3.1. Initiated proceedings 

In 2011 the Commission initiated 51 proceedings of which 48 following a written request to issue an authorisation for concentration between undertakings under Article 22 (1) of the LPC and 3 proceedings on the Commission’s own initiative.

3.2. Adopted decisions 
In 2011 the Commission adopted a total of 51 decisions under Chapter Five of the LPC. By 42 of those decisions the CPC authorised the concentration between undertakings, by 5 of its decisions the Commission ruled that the deal should not be considered a concentration or did not fall within the scope of the obligation for prior notification; by 2 of its decisions the Commission established that no infringement was committed under Article 24 (1) of the LPC; by 1 of its decisions the Commission imposed a pecuniary sanction for an infringement of Article 24 (1) of the LPC; by 1 of its decisions the CPC ruled on the termination of the initiated proceedings. 

For the reporting period the Commission did not adopt decisions for launching an in-depth investigation on the grounds of Article 82 (3) (4) in relation to Article 83 (1) of the LPC as there were no serious doubts that the implementation of the notified concentrations might result in creating or strengthening of a dominant position, or that the effective competition in the relevant market might be significantly impeded. 
3.3 Imposed pecuniary sanctions
In 2011 the CPC adopted 1 decision by which it imposed a pecuniary sanction for an established infringement under Article 24 (1) of the LPC to the total amount of 27 992 BGN to Jet Eastern Fund II, FKR, Spain. The decision was adopted in relation to instructions provided by the Supreme Administrative Court with regard to a CPC decision by which a sanction was imposed on the same company in 2009. 
3.4. Economic sectors in which concentrations were implemented on the national market in 2011
Energy – 7 concentrations; Financial sector (including bank, insurance, and other financial services) – 5 concentrations; Sales of motor vehicles (including spare parts) – 3 concentrations; Media – 2 concentrations; Trade with fast moving consumer goods – 2 concentrations; Trade with fuels – 2 concentrations; Production and trade with paper and cardboard – 2 concentrations; Services (letting industrial and office space) – 2 concentrations; Construction (roads and highways) – 2 concentrations; Milk processing – 2 concentrations.

3.5. Number of initiated proceedings and adopted decisions under Chapter Five „Control over concentrations between undertakings” of the LPC for the period 2007 – 2011 
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3.6. Case studies
а) Bank market
By Decision No 1672/ 6 December, 2011 the CPC established that the Gramercy Group did not infringe Article 24 (1) of the LPC and authorised the acquisition of joint control, together with CSIF AD, over the Bulgarian-American Credit Bank AD.
The proceedings (CPC-750/ 4 July, 2011) were initiated on the initiative of the Commission and on the grounds of Article 38 (1) (1) in relation to a request lodged with the Commission by CSIF AD, Sofia, for establishing potential exercise of joint control by the shareholders Gramercy Emerging Markets Fund, Gramercy Select Master Fund and Dayton Investments Holding over the Bulgarian-American Credit Bank AD (BACB) 

After the Gramercy Group was notified of the proceedings initiated with the Commission, the defendant undertakings submitted a notification in which they pointed out that in June 2011 the Group increased its share capital in BACB and that it would, in the future, have a decisive role in taking decisions of strategic importance for the behaviour of the bank. A request was lodged with the Commission to ascertain if the acquisition of stakes on the part of the Group had resulted in a concentration, and to authorise the operation, if that was the case. File No CPC – 771/ 06 June, 2011 was opened on the basis of the notification. 
At the same time, the Commission reached the conclusion that there was a coincidence in terms of the parties and the subject matter of the two proceedings and that it would be in the interest of the notifiers for an investigation to be conducted both of the past period and of the new circumstances. 
In view of the above, the CPC drew the conclusion that the outcome of the proceedings initiated on its own initiative would determine the approach to File CPC 771/ 2011 in identifying if the three shareholders acquired control over the BACB after they increased their share capital in June 2011, or if they started enjoying control rights before that. 
The CPC investigated the behaviour of the undertakings within the Gramercy Group at the General Meetings held during the last five years (2007- June 2011). The analysis established that the buying out of stakes had considerably increased the share capital of the Group within the BACB, thus giving the undertakings within it the opportunity to block strategic decisions in 2009 as compared to the number of votes represented at the regular General Meetings of the BACB. 
The CPC established that the usual quorum at the General Meetings of the BACB comprised between 81-88% of all shares of the regular general meetings that were held in 2009, 2010, and 2011. As of 2009, the Group owned a little more that 1/3 of the votes in the General Meeting of Shareholders (GMS) and respectively had de facto the opportunity to block the decisions which needed be adopted by a qualified majority of 2/3 and which were related to strategic issues. 
On the other hand, despite the fact that the Gramercy Group has not blocked a strategic decision to the present moment, from the point of view of competition law it is in the position to exercise control by virtue of the opportunity it has to exert decisive influence on the behaviour of a given undertaking. Such a situation can be explained by the opportunity a shareholder has to block a given decision at any moment, regardless of whether or not it has used that opportunity in practice or not. 
In view of the above arguments the Commission established that the Gramercy Group had exerted control on a factual basis. 
What is more, the CPC carried out an assessment of whether de facto the three shareholders exercised control, as only in that case this control could lead to structural changes in the undertaking itself and in the structure of the market, and could be defined as a concentration .The period of three consecutive calendar years is sufficient for the CPC to claim that the Gramercy Group has been exercising control on a permanent basis. Another important circumstance was established under the case – the Gramercy Group has had and will have the opportunity to exercise control over the bank. This calm can be proved by means of the data collected on the share capital of the Group as of the moment of issuing the Decision. According to the data in question, the share capital of the Group went above 1/3 of the overall capital of the bank. 
With regard to the period of three consecutive calendar years during which the Group could be considered to have exercised factual control on a permanent basis, the CPC established that the obligation for notifying the joint control over the bank arose after the GMS that was held on 1 June 2011. As it was in June 2011 that the undertakings within the Gramercy Group started to buy up more shares of the BACB capital by means of stock deals, it would have been logical for them to notify the Commission of their final share capital after the operation was completed, and give the national competition authority the chance to assess that operation. 
On the basis of the arguments outlined in the legal concusions of the Decision, the Gramercy Group started exercising control (as of June 2011) over the BACB even when the size of its share capital was smaller. In view of the new shares acquired on the part of the Group, the CPC has drawn the conclusion that for the future it will have control on a legal basis as these conclusions are based on the provisions of the current Statute. Provided that till the beginning of July 2011 the undertakings within the Gramercy Group had more that 1/3 of the votes in the GMS in view of the usual quorum, in the future they will have more than 1/3 of all shares that form the capital of the BACB. In this way, even if all shareholders attend the General Meetings (100%), the Group will be in the position to block the appointment and dismissal of the members of the Supervisory Council of the undertaking. 
As far as the Gramercy Group, via the undertaking which concentrate its share capital in the bank, and CSIF AD have the opportunity as shareholders to block strategic decisions, the Commission has established that they will exercise joint control over the BACB in the future. 
In view of the fact that as of now the Gramercy Group has not taken actions to exercise the voting rights it has as a result of the shares it acquired by means of stock deals and increase of share capital, it should be clear that it will exercise the established type of control in the future. 
In view of the above, the CPC has established that the acquisition of shares of the capital of BACB on the part of Gramercy Group should be considered an acquisition of joint control on a legal basis which, from now on, will be exercised in cooperation with CSIF AD, and which will lead to a concentration of undertakings in the sense of Article 22 (1) (2) of the LPC. 
In this relation the CPC has analysed the extent to which the requirements for prior notification were met and the effect that the concentration will exert on the competition in the relevant market where the participants in the concentration operate. 
On the basis of the evaluation, the CPC authorised the acquisition of joint control on the part of the Gramercy Group and CSIF AD over the Bulgarian-American Credit Bank AD due to the lack of horizontal or vertical effects or relations in the related markets. 
The decision has entered into force.
b) Food voucher operators
By Decision 897/ 8 July, 2011 the CPC established an infringement of Article 24 (1) of the LPC by Tombow Bulgaria OOD. 

On the grounds of Article 38 (1) (1) in relation to Article 78 (3) of the LPC the CPC initiated a proceeding on establishing a potential infringement under Article 24 (1) of the LPC in relation to Article 22 (1) (2) by Tombow Bulgaria OOD, Sofia, on the basis of a request lodged by VM Finance Group – Plovdiv Branch AD, Sofia. 
According to VM Finance Group – Plovdiv Branch AD a concentration was established between Tombow Bulgaria OOD and Cheque Dejeuner Bulgaria EOOD as all office assets, including machines, software, servers for printing and reading the food vouchers were transferred from Cheque Dejeuner Bulgaria EOOD to Tombow Bulgaria OOD. In this relation a request was lodged with the CPC for investigating if by their actions the undertakings infringed Article 24 of the LPC in relation to Article 22 of the LPC. 
After an analysis of the information and the evidence that were collected in the course of the investigation, the CPC reached the following legal conclusions:

In its practice the CPC has always shared the view that acquisition of control over assets is in place only when the assets comprise a part of an undertaking and could form an individual business (economic activity) which, on its part, could be associated with a certain turnover and which, by means of providing access to the relevant market, could give the acquiring undertaking the opportunity to establish or increase its market presence. In this way, the acquired assets might be defined as an individual activity by means of which goods/ services might be provided to third parties. 
After Cheque Dejeuner was deprived of its licence to carry out activities as an operator of food vouchers under Ordinance No 7/2003, the undertaking transferred assets related to this activity to Tombow Bulgaria. The CPC holds the opinion that these assets cannot be isolated as a separate business, nor do they (even in their totality) provide an opportunity for offering services to third persons. The use of the transferred assets is not related to the realization of own turnover which can be related to them. This is so due to the circumstance that the assets sold to Tombow are only auxiliary to the activities carried out by an operator of food vouchers and can, in general, be used in the implementation of other commercial activities. In view of the above, these assets shall not be considered as a separate activity and the transfer of ownership over them could not lead to acquiring control on the part of a third person over an established business. 
In the course of the proceedings it has also been established that on the strength of sales contracts Cheque Dejeuner has not transferred a specific product for printing food vouchers and that the undertaking does not possess such assets. According to the Bulgarian legislation, the undertakings running the business of food voucher operators are not obliged to own voucher printing machines with the required protection; the common practice is for the undertaking to commission voucher printing to printing houses which possess the necessary technical equipment. 
The transfer of most of Cheque Dejeuner’s staff to Tombow Bulgaria by means of signing new labour contracts with the latter was inevitable as Cheque Dejeuner was prevented from carrying out activities as an operator of vouchers and did not have an economic interest in paying salaries to employees. Each of the employees was given the opportunity to decide whether to sign a labour contract with Tombow Bulgaria or not. Labour contracts are signed by mutual consent and there’s no data that conditions have been laid down to the former employees of Cheque Dejeuner that no other option exists in front of them but signing a labour contract with Tombow. 
The intentions of Cheque Dejeuner shall also be taken into account. When its licence for carrying out activities as an operator of food vouchers was taken away, the undertaking took court action to defend its rights. If the outcome of the court case is favourable for Cheque Dejeuner, the undertaking is planning to continue its activities. Such a development excludes an intention on the part of Cheque Dejeuner to transfer its food vouchers business to another undertaking. The temporary difficulties that Cheque Dejeuner is currently experiencing have logically led to the economically justified actions for selling certain assets. 
With regard to the users’ (clients’) contracts that Cheque Dejeuner transferred, it has to be noted that the undertaking did not transfer all its clients to Tombow Bulgaria. Some of the users of the vouchers were directed to companies different from Tombow Bulgaria. 
In the letters by means of which Cheque Dejeuner informed its clients about the temporary suspension of its activities due to the fact that its licence had been taken away, the company did not issue a recommendation to its clients to go to any other food voucher operator. In the letters, it has been highlighted that the undertaking will continue operating on the national market ones the court disputes are solved. 
c) Market of postal and courier services
By Decision 708/ 2 June, 2011 the CPC authorised a concentration in the form of an acquisition of joint control on the part of Tip Top Courier AD and Bulgarian National Railways – Passenger Transportation” EOOD („BNR-PT” EOD) over the newly established undertaking Parcels Delivery AD under the sense of Article 22 (2) of the LPC. 
In assessing the planned operation and the effect it would give rise to, the Commission, first of all, investigated the extent to which the newly established undertaking would permanently perform all functions of an economically independent subject. The CPC has reached the conclusion that the two parent companies would exercise joint control over the future undertaking Parcels Delivery AD as they will jointly elect the members of the Board of Directors. According to competition law, this decision is considered to be one of the most important strategic decisions for a company. 
Second, it has been established that the criteria for sufficiency of the joint undertaking have been fulfilled. In this case the future joint undertaking would be sufficient only in two directions – all clients of BNR will be referred to it and will thus become its own clients, as Parcels Delivery will decide either to keep or change its contractual relations with those clients in the future. The second direction is related to attracting new clients for the service of delivering parcels above 30 kg. The undertaking will have its own price policy for providing this service and it will be responsible for carrying out the negotiations with its clients. With regard to the universal services that will be subcontracted to Parcels Delivery, the undertaking will not be autonomous from an economic point of view but will act on behalf of and on the account of Tip Top Courier, as the clients will be those of Tip Top Courier. 
As a result of the analysis it has been established that the planned operation will have an effect on the market of non-universal postal services in the segment of courier parcels of above 30 kg where Parcels Delivery will operate as an undertaking independent of its parent undertakings. As far as Tip Top Courier will continue to provide services in the same segment, the market position of the two undertakings after the realisation of the concentration has been discussed. On the basis of the competitive economic analysis, it has been established that the total market share of the two undertakings excludes the opportunity for the deal to exert considerable impact on the market of non-universal postal services. The calculated coefficients can serve as additional evidence that the investigated market is characterised by a good competitive environment and a moderate level of concentration. 
In formulating its conclusion, the CPC took into account the fact that there were no serious barriers to market entry as the only obstacle in front of the new participants would be to compete with the already established postal operators by means of introducing technological innovations and offering a wide range of postal services that correspond to the needs of the consumers. 
The Commission also took into account the circumstance that the interviewed competitors did not expect the concentration to exert negative influence on their activities and even thought that the entry of a new operator in the market of parcels above 30 kg would contribute to diversifying the offered services. 
The planned concentration was authorised without any doubts under the conditions of Article 26 (1) of the LPC. 
3.7. Application of Council Regulation No 139/2004
In accordance with Council Regulation No 139/2004 on the control over concentrations of undertakings (Merger Regulation) the EC shall refer to the Member States copies of all concentration notifications and reasoned submissions it has received. 

The European Commission is competent to evaluate concentrations which cover the turnover thresholds under Article 1 (2) and (3) of the Merger Regulation, i.e. those which have a Community dimension. At the same time, mechanisms have been envisaged for referral of concentrations to the respective jurisdiction which is in the best position to carry out an evaluation of the respective case. The legal requirements and the deadlines for referring concentrations from or to the EC have been provided in detail in a Commission Notice on the referral of correspondence on concentrations.

In 2011 the CPC analysed the information contained in a total of 342 notifications and reasoned submissions for concentrations between undertakings with a view to assessing the relevance of applying the procedure of referral to/from the EC in accordance with the Merger Regulation and the Notice. 

During the reporting period the CPC did exercise its powers for requesting a referral of case study of concentrations from and/ or to the EC (before notification or after the submission of the notice) as the legal requirements under Article 4 (4), Article 4 (5), Article 9 (2) and Article 22 of Council Regulation No 139/ 2004 were not satisfied. 
ІV UNFAIR COMPETITION
4.1. Initiated proceedings
For the reporting period the Commission initiated a total of 96 proceedings for establishing potential infringements under Chapter Seven of the Law on Protection of Competition – “Unfair Competition”. 81 of them were initiated following written applications by the persons whose interests were affected or threatened by an infringement of the LPC and 15 – on the Commission’s own initiative. 

4.2. Adopted decisions 
For the same period the Commission adopted a total of 104 decisions in relation to the application of Chapter Seven of the LPC. By 30 of its decisions the Commission established the infringements and the infringers under the provisions of Chapter Seven of the LPC and imposed sanctions on physical persons who assisted in committing the infringements under Chapter Seven of the LPC. By 64 of its decisions the CPC established that the provisions of Chapter Seven of the LC were not infringed. By 7 decisions the CPC suspended the proceedings due to withdrawal of the written application. The Commission imposed a sanction for failure to provide the requested information within deadline by 3 of its decisions. 
In 2011 by Decision No 330 of 17 March, 2011 the CPC adopted amendments to the Methodology for setting fines under the LPC, by means of which the Methodology was complemented in its part related to the setting of sanctions for infringements under Chapter Seven of the LPC. According to the last amendments, the pecuniary sanction for infringements under Chapter Seven of the LPC is determined on the basis of the size of the net income from sales of the infringer, indicated in its annual financial report. Depending of the seriousness and duration of the infringement the sanctions can be as follows: for minor infringements – up to 2 % of the size of the net incomes from sales; for relatively grave infringements – up to 5 % of the size of the net incomes from sales; for grave infringements – up to 8% of the size of the net incomes from sales. 
4.3. Imposed pecuniary sanctions and fines
In 2011 by 33 decisions the CPC established infringements of Chapter Seven of the LPC and imposed pecuniary sanctions and fines to the total amount of 2 639 830 BGN.
Number of initiated proceedings and adopted decisions under Chapter Seven „Unfair competition” of LPC for the period 2007 – 2011
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4.6. Case studies
а) General prohibition of unfair competition Article 29 of the LPC
By decision No 1666 of 6 December, 2011 the CPC imposed a pecuniary sanction to the amount of 18 810 BGN to ET „Stoychev and Son – Dimitar Stoychev” for an infringement under Article 39 of the LPC.

„Hebors Bus” OOD and ET „Stoychev and Son – Dimitar Stoychev” are competitive companies that provide passenger bus transportation services on the route Plovidv – Assenovgrad.
The CPC established that the defendant undertaking, ET „Stoychev and Son – Dimitar Stoychev”, was selected as a contractor under a competition organised by Assenovgrad Municipality for public transportation of passengers on the route Plovdiv – Assenovgrad on the grounds of price. The price per ticket the defendant offered which was lower than the respective transportation costs. Two months after it started providing the service ET „Stoychev and Son – Dimitar Stoychev” lodged a request with the Municipal Council for increasing the price of the ticket. The reasons provided by the defendant undertaking had to do with the reduced number of passengers using the service as well as with the increase in the prices of fuels. 
The CPC holds the opinion that the actions of the defendant undertaking run counter to good-faith commercial practice and should be considered a complex behaviour aimed at replacing the competitors in the market. According to the Commission, by offering an initial low ticket price the defendant undertaking has secured a higher number of points for its proposal compared to the number of points it would have gained if it had adopted a correct commercial behaviour. The behaviour of the defendant undertaking gave it an unjustified advantage in the course of the competition organised by Assenovgrad Municipality. 
b) Damaging the reputation of competitors – Article 30 of the LPC
By Decision No 1019/27 July, 2011, the CPC established an infringement under Article 30, damaging the reputation of a competitor, and under Article 32 (1) of the LPC in relation to Article 33 of the LPC – misleading advertising by Viveka EOOD. 
The proceedings were initiated on the initiative of Ve Consulting OOD (previously named Viveka Consulting OOD) for establishing infringements under Auricle 39 and 32 (1) in relation to Article 33 (1) (2) and Article 36 (1) of the LPC by Viveka EOOD and by Nikola Stanchov and Julia Radanova. 
In the course of the proceedings it was established the Viveka EOOD published press releases containing incorrect information on www
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 HYPERLINK "http://www.kulturanews.net/" net. The Commission has established that the defendant undertaking created the wrong impression in an indefinite number of addressees that Viveka Consulting OOD had terminated its activities, or at least was no longer in the position to provide services to its clients, and that it had tried to attract by unfair means the clients of the defendant. The CPC considered those statements to have damaged the reputation of Ve Consulting OOD and by its decision imposed on the defendant undertaking a sanction to the amount of 2530 BGN. 
In addition to that, it has been established that Viveka EOOD infringes the rules of loyal competition by publishing the logo of the International Advertising Association on its webpage and by claiming to be a member of the Association, which is not true. According to the provisions of the LPC this infringement shall be considered a form of misleading advertising – Article (1) of the LPC, for which the CPC imposed a sanction on the defendant undertaking amounting to 2 530 BGN. 

c) Misleading – Article 31 of the LPC
The CPC initiated ex officio proceedings for investigating a potential infringement under Chapter Seven by Lachita EOOD. The proceedings were initiated on the basis of an alert by a customer containing data on misleading statements published on the Internet by the producer of “Crisis” wafers (Lachita EOOD). The producer claims that the products in question can substitute a meal as they contain specially selected nutrients that can provide the human body with the required energy. In the alert it was pointed out that lecithin was not indicated as part of the ingredients on the packaging of the “Crisis” wafers. This means that the producer has misled the consumer by not providing the required information on the packaging of the product. The behaviour of the defendant undertaking, related to information about one of its products published on the Internet, raises doubts with regards to a potential infringement in the form of misleading with a view to the substantive characteristics of the offered goods. This infringement has been provided for in Article 31 of the LPC. 

In the course of the proceedings the Commission has established that the product under investigation contains ingredients (hydrogenated vegetable oil, wheat flour, an emulsifier, etc.) which cannot be considered “specially selected” and which turn out to be the usual ingredients used in the production of wafers. The use of hydrogenated vegetable oil, as well as of added flavours, is sufficient to condition the presence of “chemistry”, i.e. artificial ingredients in the composition of the products. 
In addition, the Commission has established that there is a considerable contradiction between the information about the ingredients of the product on the back side of its packaging and the information published on the official website of the consumers. More specifically, the producer of “Crisis” wafers has attributed to the product characteristics which it does not possess. It is not only that the wafers cannot substitute a meal, but their consumption needs to be reduced with a view to observing a healthy, nourishing diet. 
By Decision No 502/ 20 April, 2011 the CPC adopted that the producer of the “Crisis” wafers –Lachita EOOD, had infringed Article 31 of the LPC and imposed a sanction amounting to 42 090 BGN on the defendant. 
d) Prohibition to misleading and comparative advertising – Articles 32 to 34 of the LPC
By Decision No 821/10 November, 2011 the CPC established an infringement under Article 32 (1) in relation to Article 33 of the LPC: misleading advertising on the part of Max Telecom OOD.
The proceedings against Max Telecom OOD for misleading advertising were initiated ex officio after the lodging of a decision of the Ethical Committee of the National Self-regulation Council (NSC) with the CPC. 
In the course of the proceedings it has been established that the content of the advertising message „Choose the fastest mobile Internet and save 240 BGN per year” and the way it was delivered, are of misleading nature. Even taken on their own, the two parts of the advertising message are misleading. With regards to the speed, it has been established that the defendant undertaking did not provide the fastest mobile internet as of the period of disseminating the advertisement under investigation. The indicated amount of money that could be saved is also misleading as it is based on the comparison of prices in principle, without taking into account the specific characteristics of the service. In this way, the undertaking has tried to attribute to the services it offers characteristics which do not correspond to the real situation, and has violated the good-faith commercial practice. The incorrect statements delivered by means of the advertising messages are of the nature to influence the economic behaviour of the potential consumers of the service and to cause damage on the competitors of the defendant undertaking. 
By its decision, the CPC established an infringement under Article 32 (1) in relation to Article 33 of the LPC on the part of Max Telecom OOD and imposed on the defendant undertaking a pecuniary sanction to the amount of 266 500 BGN. 
e) Imitation of goods and services – Article 35 of the LPC
Article 35 (1) of the LPC – Imitation of appearance packaging, marking
By means of it Decision No 1442/ 20 October, 2011, the CPC established an infringement under Article 35 (3) of the LPC by Adipharm EAD and imposed on the undertaking a pecuniary sanction amounting to BGN 51 130.

The investigation ascertained that since the end of February 2011, within a period of 2 months and 16 days, the defendant undertaking had produced and distributed on the market the medicine "Aspetin Protect Adipharm", whose overall appearance born resemblance to the well-known product of Bayer “Aspirin Protect”. 

The CPC analysed the chances of misleading in the sense of Article 35 (1) with a view to the similarities, and not the differences, in the appearance of the respective products, as its is the similarities that attract the attention of the consumers and that make it possible to assess to what extent the product can be distinguished from the product offered by the appellant. Most consumers are prone to perceive the outer appearance of a given product as a whole, without analysing it in detail and by simply remembering some of the elements that are more pronounced. For example, the use of a certain colour or shape plays an important role when clients are making their choice. In comparing the packaging of “Aspirin Protect” and "Aspetin Protect Adipharm" the CPC has established a high level of similarity between the two products with regard to the colour combinations, their location on the front of the packaging and the used images. The design of the investigated packaging diverts the attention from the existing differences which, in this case, are much more difficult to notice. The CPC holds the opinion that when a given product has established its position in the market and has been present there for a long period of time, without any interruptions, as “Aspirin Protect” beyond doubt has, its specific outer appearance has been engraved in the memory of the consumers who, at the sight of certain elements or a specific combination of elements, have association related exactly to that product. 
As a result, the CPC holds the opinion that the overall outer appearance of the medicinal product "Aspetin Protect Adipharm" bears a maximum resemblance to the product of the appellant to the extent that it is likely to mislead the consumers with regard to its origin and producer. The presence of visual similarity in the images on the packaging has been enhanced by the presence of phonetic and semantic similarity in the names of the products. 
Since the end of 2006 to the period in question, Adipharm had offered on the market the medicine „Tromboguard”, an analogue of „Aspetin Protect”. The CPC hols the opinion that this purposeful change could serve as yet another piece of evidence that the defendant undertaking has aimed at imitating the popular product offered by the Bayer Group.
е) Imitation of a company, a trading name – Article 35 (2) of the LPC 
By Decision No 620 of 12 May, 2011, the CPC established an infringement under Article 35 (2) of the LPC by Diavena OOD, Shoumen and imposed a pecuniary sanction to the amount of 71 330 BGN. The CPC ruled on the immediate termination of the infringement. 
The proceedings were initiated on the initiative of Slavianka AD, Bourgas. The undertaking has produced and distributed tinned fish with the trademark of Ropotamo since 1992. In 2008, by a decision of the Patent Office the trademark was defined as a wide-known trademark on the territory of Bulgaira for goods of class 29 – tinned fish. Diavena OOD, on the other hand, started producing and distributing tinned fish of the same trademark in 2004 by registering it on its name also for goods of class 29. Subsequently, in 2010, the Patent Office deleted the Ropotamo trademark of Diavena OOD with regard to fish, fish products, tinned fish, roe spread, tinned meat and grilled vegetables. 
The investigation of the CPC established that in the end of 2010 and in the beginning of 2011, already deprived of its right to use the respective trademark, the defendant undertaking produced two batches of tinned fish under the names “Ropotamo Fish Salad” and “Ropotamo Breakfast”. 
In this relation, the Commission adopted that by means of using the trademark of Ropotamo, which established itself on the market through the products of Slavianka, Diavena was in the position to mislead the consumers and to respectively damage the interests of the appellant. 
f) Imitation of a domain – Article 35 (3) of the LPC
By Decision No 1242/ 20 September, 2011 the CPC established an infringement under Article 35 (3) of the LPC on the part of SB Group EAD and imposed on it a pecuniary sanction to the amount of 96 450 BGN.

The proceedings were initiated on the initiative of NAVTEQ CORPORATION, USA – one of the leaders in the market of navigation systems and software worldwide. The appellant has registered and has used the domain www.navteq.com since 2003 to the present moment. On the other hand, SB Group EAD registered the domain www.naviteq.net in the end of 2005, the only difference in the domain name subsequently registered by the defendant undertaking being the letter “i” that was added in the middle of the name. The used extensions to the process domains, respectively com and net, do not eliminate the high level of similarity between the two domains to the extent to which they turn out to be two of the most popular domains of first level. The main characteristics that could help the consumers find their way is the name of the undertaking – NAVTEQ Corporation, which has established itself solidly in the market and which has been associated with the provision of certain products and services. As a result, the Commission has reached the conclusion that regardless of the fact that the first part of the domain name of SB Group EAD coincides with the word element of its registered combined trademark “Naviteq”, the choice and use of such a domain leads to creating actual preconditions for misleading the users who, in searching the Internet in order to find information about the products offered by the appellant, come across the domain of the defendant. The chance for misleading consumers has been additionally enhanced by the circumstance that the website of the defendant has been presented and indentified not by its company name, i.e. SB Group, but like NAVITEQ, which due to its resemblance with the company name of the appellant, is of the nature to confirm the misleading. 
g) Preventing the signing of contracts – Article 36 (1) of the LPC
By Decision 225/ 24 February, 2011 the Commission established an infringement under Article 36 (1) of the LPC by Intersnack Bulgaria EOOD. The proceedings were initiated on the initiative of producers and distributors of chips, popcorn, nuts and snacks against Intersnack Bulgaria EOOD which produces and distributes on the market Chio chips, Stikletti and Maxi Mix snacks and others foods of the kind.

In the course of the investigation it became clear the Intersnack Bulgaria EOOD had massively purchased competitive products from trade places, while at the same time offering Intersnack products at very favourable trading conditions. Such actions are not within the capacity of most competitive undertakings and are aimed at presenting only the products of the defendant undertaking. The behaviour of Intersnack Bulgaria EOOD has led to specific anticompetitive and legal disadvantages for the competitors, preventing them from signing contracts with retail dealers. As a result, the CPC has adopted that the actions of Intersnack Bulgaria EOOD have violated the rules of fair competition, and have been directed to solicitating customers – an infringement under Article 36 (1) of the LPC. The Commission imposed on the undertaking a pecuniary sanction amounting to BGN 120 695 as well as the amount of all production costs. 
By its decision the CPC also established that Intersnack Bulgaria EOOD did not infringe Article 29 and Article 36 (4) of the LPC. 
The decision was not appealed by Intersnack Bulgaria EOOD and has entered into force. 
i) Granting or offering a supplement to goods sold or services provided either free of charge or at an ostensible price with the purpose to unfairly solicit clients – Article 36 (2) of the LPC 
By Decision No 223/ 14 February, 2011 the CPC imposed a pecuniary sanction amounting to 56 288 BGN on “Blizoo Media and Broadband” EAD for an infringement under Article 36 (2) of the LPC. The proceedings were initiated on the initiative of Net 1 EOOD. 

“Blizoo Media and Broadband” EAD advertises and offers Christmas bonuses with the promotion packages Smart, Extra, Premium and Premium Plus. The defendant offers and advertises three different types of Christmas bonuses: free minutes for national phone calls, HD programmes for the first six months of the contract and a voucher of a certain money value that can be received once. 
The bonuses for free minutes for national phone calls and HD programmes for the first six months of the contract do not provide to the clients services that are separate or different from the ones offered in the promotion packages. As a result, the CPC considers that they should not be regarded as a free bonus, but as a from of reducing the overall value of the service. The bonus voucher is free and can be received once with each new contract signed for any of the Blizoo packages. 

The voucher, of a value between 30 and 70 BGN, is received in advance with the signing of the contract ,when the client is supposed to pay the subscription fee of 25 to 50 BGN for the first month, and can be used only by 15 February, 2011. In this way, the advertised and provided bonus is in the position to influence the economic conduct of consumers and to redirect their demand to the services offered by the defendant. 
The CPC defined the attractive way of promoting the new services under the Blizoo trademark during the period of the Christmas holidays as „unfair solicitation of clients”. According to the CPC, this is a non-market incentive which distorts and redirects the demand of consumers aiming at attracting them by unlawful means. 
j) Carrying out sales, where a promise of a prize is attached the value of which significantly exceeds the price of the goods or services sold with a view to the unfair solicitation of clients – Article 36 (3) of the LPC
The proceedings were initiated on the CPC’s own initiative for investigating potential infringement under Article 36 (3) of the LPC by Dr. Oetker Bulgaria EOOD on the occasion of the game “With Dr Oetker in Disneyland,” organised by the undertaking and related to the announced promotion of vanilla and chocolate pudding by Dr. Oetker. It has been indicated in the official rules of the game that for winning one of the prizes each participant must check the bar codes on the back of the packaging of either of the two products under investigation and to enter those bar codes on the website of the undertaking. Among the prizes are 3 excursions to Disneyland for a child and one of his/her parents. Each of the excursions include 3 nights at a hotel with at least 3 stars, plane tickets with taxes to Paris (France), medical insurances, transfer from the airport to the hotel and back and unlimited access to the Disneyland attractions for 2 people. 
In the course of the proceedings it was established that regardless of changing the participation rules, as the obligation for buying a product was no longer present, the investigated advertising campaign used marketing techniques aimed mainly at purchasing of the investigated products by the consumers, thus putting them in a situation where their choice of whether to buy a given good or not depended on a possibility of winning the big prize. The investigation of whether the promised prize falls within the restrictions introduced by Article 36 (3) of the LPC and the comparison between the value of the offered products and the established prices of the prizes – excursions to Disneyland (Paris), showed that each of the offered prizes, when compared with the prices of the offered products, considerably exceeded the permissible threshold. By attracting the attention of consumers to its products and by motivating them to buy exactly those products by means of promising them an excursion to Disneyland, Paris, the defendant undertaking deprived its competitors of potential clients in a way running counter to the good-faith commercial practice and in particular to Article 36 (2) of the LPC 

By means of its Decision No 633/ 17 May, 2011 under the above-mentioned proceedings, the CPC imposed on the defendant undertaking a pecuniary sanction to the amount of 37 030 BGN.

к) Sale of significant quantities of goods over an extended period of time at prices lower than the costs of their production and marketing with the purpose to unfairly solicit clients – Article 36 (4) of the LPC
By Decision 1727/ 15 December, 2011 the CPC established that no infringement under Article 36 (4) of the LPC was committed by Bulsatcom AD in providing television programmes as part of Economic and Standard subscription plans in the period January 2010 00 - August 2011.

In carrying out its investigation the CPC found out that the defendant undertaking offered to its subscribers a package/ packages of programmes broadcast by means of a static satellite service on the territory of the whole country. The subscribers of the defendant undertaking are supposed to pay both a fixed monthly subscription fee for the respective packages, and subscription fees for additional receivers, a fee for installing the equipment, a fee for paid TV channels (which are not part of the package). An important aspect of the analysis of price formation in this particular case is the circumstance that with most cable operators there is no fee for installing the additional TV receivers, and there are no monthly fees for using them. In providing the service of satellite digital television the defendant undertaking realises additional income when the subscriber wants to use more than one TV receiver while the costs on acquiring the rights for broadcasting the programmes and the other costs related to providing the service, remain the same. The CPC holds the opinion that price formation (the method of calculating costs) is part of the independent price policy of each undertaking in the market. In determining the costs for the specific service the operator is not obliged to stick to a certain price formation method, still less could the algorithm proposed by the appellants be considered obligatory for all undertakings that offer services on broadcasting radio and TV programmes. 
On the basis of the data presented by Bulsatcom AD containing costs calculated on a monthly basis for the subscribers of Economic and Standard packages, and calculations on the basis of which the cost price of each of the services by packages is formed, the CPC carried out an analysis of price formation and established that the revenues from the Economic package with a monthly fee of 5,80 BGN (VAT included), the Economic package with a monthly fee of 8,80 BGN (VAT included ) and the Standard package with a monthly fee of 12,80 BGN cover the expenses on providing the included services. 

Due to the lack of one of the factual elements of the infringement under Article 36 (4) of the LPC, the Commission has not analysed the other elements as far as the corpus delicti of the infringement requires the presence of all cumulatively envisaged elements and the lack of one of them is sufficient for the inapplicability of the special norm to be established. 
l) Prohibition of disclosure of production and trade secrets – Article 37 of the LPC
By Decision No 1687/ 08 December, 2011, the CPC established that no infringement was committed under Article 29, Article 36 (1) and Article 37 (1) of the LPC by Doka Bulgaria EOOD. 

The proceedings were initiated on the initiative of Peri Bulgaria EOOD as in its part related to Article 37 (1) it was claimed that the defendant undertaking copied the text, the punctuation marks and the layout of the contract for letting out shuttering and shuttering elements that was considered to be a trade secret. By its decision the CPC has adopted that the statements of the appellant could not justify the presence of an infringement under Article 37 (1) of the LPC. The sample contract, as a sum total of text, punctuation marks and layout, shall not be considered a trade secret in the sense of the LPC. This has to do with the nature of the contract – a model of a written agreement between two or more parties, drafted for the purpose of creating, regulating or eliminating a legal bond between them, in this case a relation hiring out shuttering, which has to comply with the current legislation. In the case of competitive undertakings which offer identical services, it is normal for the texts of some contracts to be similar, and sometimes even identical. In view of the nature of the services offered by the parties – sales and hiring out of shuttering and shuttering elements, samples of standard trade contracts or standard general conditions shall not be considered a trade secret but a format for outlining the parameters of a given deal (letting out) that is common for the respective market. The parameters of the deal are not determined by the format of the contract but by the main elements of the process of letting out shuttering materials. It is exactly those elements that individualise each contract and make it specific for each participant in the market. What is more, it cannot be claimed that the drafted contract for letting out shuttering is an author’s product of the appellant and it cannot be proved that it has created it as it is and has not taken it, in its turn, from another source (a competitor, a consultant or the virtual space). Along the same lines, the punctuation is used in accordance with the rules of Bulgarian grammar and the layout is typical of all contract formats. 
m) Failure to comply with a CPC decision – Article 100 (1) (7) of the LPC
Decision No 224/24 February, 2011
The proceedings were initiated on the initiative of Bulmilk Tonus OOD as a result of failure to comply with CPC Decision No 639/ 2010. By the indicated decision the CPC has established that Bul Milk EOOD produces and Milk industry – Haskovo distributes yogurt Tonus in a packaging which imitates the trademark of Bulmilk Tonus OOD. By its decision the CPC ruled on termination of the infringement and an immediate compliance with the decision. By decision No 224/ 24 February, 2011 the CPC established non compliance with the decision from 2010 on the part of Bul Milk EOOD and Milk industry – Haskovo EOOD, imposed sanctions respectively amounting to 84 440 BGN and 32 580 BGN and imposed the expenses on the proceedings on the undertakings. 
The information collected in the course of the investigation has shown that the changes that the undertakings have made to the graphic design of the packaging of the products they produce and distribute is insignificant and as a result the packaging continues to be very similar to that of the competitors and creates actual opportunities for misleading of consumers with regard to the producer. The CPC adopted that the defendants failed to comply with CPC Decision No 639/ 2010 in its part related to terminating the established infringements under Article 35 (2) by Bul Milk EOOD and Milk industry – Haskovo EOOD in relation to their actions on using trademark No 73622 of Bulmilk Tonus OOD.

By its Decision the CPC also established that the defendants failed to comply with Decision No 93/ 2010 on the part of Bul Milk EOOD in relation to using the company of Bulmilk Tonus OOD, as well as that no infringement was committed under Article 29 of the LPC on the part of „BMK Holding” EAD, in the form of lodging Request No 13130 for registering a word mark “KONUSH” with the Patent Office. 
V. COMPETITION ADVOCACY 

In accordance with Article 28 of the LPC in order to protect free economic enterprise and prevent restriction or distortion of competition, the CPC shall assess the compatibility of the provisions of this Law with draft legislative or regulatory administrative or general administrative acts; effective legislative or regulatory administrative or general administrative acts; draft acts of associations of undertakings, which regulate the activities of their members.

In 2011 the trend observed in the previous year of focused activity of the CPC in the flied of competition advocacy was confirmed by means of an increase in the number of the position statements adopted by the CPC. This increase comes as a result of the Guidelines for assessment of compliance of legislative and general administrative acts with competition rules that were adopted by the CPC in October 2009. For the reporting period, the Guidelines led to an increase in the number of requests from other state authorities for assessing the compliance of their acts with competition rules .With a view to increasing the effectiveness of the Commission in the discussed field, by Decision No 177/ 20 December, 2011 the CPC updated its Guidelines which correspond to the latest trends and achievements in assessing competition rules compliance and take into account the best practices in this area of the OECD and some EU Member States. 
The CPC Guidelines aim at assisting the state authorities, including state bodies and bodies of the local government, in identifying the potential anticompetitive impacts at the stage of drafting the regulatory framework. The CPC Guidelines provide criteria by which one can easily determine whether a proposed draft act contains provisions that could harm competition on the basis of a check list for initial assessment of the potential restrictions of competition, divided into 4 groups in the form of questions 

5.1. Initiated proceedings 

In 2009 a total of 37 proceedings were initiated under which the CPC exercised its powers under Article 28 of the LPC as follows: 28 of these proceedings were initiated on requests submitted by state bodies; 8 of the proceedings were acted upon written applications of legal persons for CPC opinion statements with regard to the conformity of the general legal or administrative act with the rules established by the LPC; 1 proceeding was initiated on the Commission’s own initiative. 

5.2. Adopted decisions 

In 2011 the CPC adopted a total of 42 decisions which contain position statements on draft legislative and other acts and establish the presence or absence of compliance of legislative, administrative or other acts with competition rules. 
The Commission has made recommendations for amendments to the following draft legislative acts:

· A draft Ordinance on rules for ensuring access to the network of the postal operator with an obligation for providing a universal postal services and on forming the prices for ensuring access;

· a Draft Law on amending the Public Procurement Act;
· a Draft Law on amending the Electronic Media Act;

· a Draft on amending Ordinance No 10 of 24 March, 2009 on the conditions and order for purchasing medicinal products and products under Article 262 (4) (1) of the Law on medicinal products in humane medicine, medicinal devices and diet foods for special medical purposes;

· a Draft law on amending the Commercial Law;

· a Draft Law on amending the Radio and Television Act.

The CPC has also expressed its position on the compliance of the proposed amendments to the Radio and Television Act with the rules of competition. 
The CPC has made proposals for amending current legislative acts which create conditions for preventing, restricting and distorting competition such as: 

· Ordinance No 10 of 24 March, 2009 on the conditions and order for purchasing medicinal products under Article 262 (4) (1) of the Law on medicinal products in humane medicine, medicinal devices and diet foods for special medical purposes; 

· Ordinance No 5 of 15 May, 2003 for assessing and approving textbooks and training aids;

· Ordinance on the long-term levels, conditions and order of setting the target annual levels of the quality indicators of water supply and sewerage services and  Ordinance on regulating the prices of water supply and sewerage services;

· Electronic Communications Act.

Number of initiated proceedings and adopted decisions on competition advocacy for the period 2007 – 2011
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4. Case studies
а) Market of medicinal products 
By Decision No 187/ 17 February, 2011 the CPC adopted a position statement by proposing to the competent authorities amendments to Ordinance No 10 of 24 March, 2009 obliging producers/importers of medicines to designate which wholesalers will deliver to the pharmacies the medicines on the Positive List of Drugs reimbursed by the National Health Insurance Fund.
The CPC analysed the effect of that requirement on competition and established that such a requirement would lead to the following anticompetitive effects: 
The producer/importer could unilaterally influence competition in wholesale trade in medicines, restricting the access of licensed wholesalers to the market of medicines reimbursed by the state. As a result, wholesalers would not have incentives to offer better terms of delivery and payment to the pharmacies;
The application of the provisions of Ordinance No 10 contravenes the Law on Medicinal Products in Human Medicine (Law on Medicinal Products in Human Medicine, Prom. SG. 31/13.04.2007, latest amend. SG. 12/8 Feb 2011) as it does not allow a wholesaler to purchase medicines paid by the state from another wholesaler unless they are both declared by the producer/importer. Competition in the wholesale trade of certain medicines paid by the state is therefore limited only to those wholesalers who are declared by the producer/importer but in this case such a deal would not make sense from an economic point of view. 
The pharmacies are restricted in their choice of wholesalers since they can only purchase medicines from wholesalers that have been officially declared by the producer/importer. This is to the detriment of the end-users of medicinal products.

The CPC held that the introduction of the relevant provisions of Ordinance No 10 couldn’t be justified by the arguments pointed out by the NHIF and would lead to an unjustified restriction of competition. The legislation envisages strict requirements regarding the storage of medicines and foresees mechanisms designed to ensure effective control by the competent authorities at all levels of the economic chain from the producer of medicinal products to consumers. At the same time the regulation is not applied to medicines, which can be sold freely, which should also be stored properly in order to protect public health. The CPC was of the opinion that other means could be used to inform pharmacies which have signed contracts with the NHIF about wholesalers that offer medicines from the Positive List of Drugs that would not lead to restriction of competition.

As a result of the position statement of the Commission the obligation of producers/importers of medicines to designate which wholesalers will deliver to the pharmacies which have signed contracts with the NHIF the medicines on the Positive List of Drugs reimbursed by the National Health Insurance Fund, was repealed. 
b) Markets of textbooks and training aids
By Decision No 707/ 02 June, 2011 the CPC adopted a position statement on the provisions of Ordinance No 5 of 15 May, 2003 for assessing and approving textbooks and training aids as well as on Degree No 104 of the Council of Ministers of 10 May, 2003 on adopting the Ordinance on textbooks and training aids. 
The CPC holds the opinion that the right of textbook publishers to participate in procedures for approving textbooks with an unlimited number of projects is procompetitive as it ensures free economic initiative on the part of undertakings. This is a way to encourage publishing houses to produce textbooks of better quality that would be of benefit to both teachers and students. 
The fixing of a maximum price for each set of textbooks is a justified restriction as the provision of free textbooks requires budget expenses that need to be planned and forecasted. The maximum price per set ensures a certain level of certainty for the publishers in setting the price for each textbook against the background of various factors.
The Commission proposed the restriction on approving a maximum of three textbooks to be dropped out. According to the CPC, such a restriction would lead to limiting the number of participants in the market which would reduce the number of their incentives for producing textbooks of better quality. On the other hand, the restriction on a maximum of three textbooks narrows down options that teachers have for choosing a textbook that fully corresponds to the needs of their students. The CPC holds the opinion that this restriction leads to establishing an oligopoly market structure which contributes to the setting of similar, or even identical, prices offered by the publishers of textbooks. 
c) Market of the products offered at the optician’s 
By decision No 839/ 28 June, 2011 the Commission adopted a position statement on the compliance of competition rules of Article 26а of the Law on Health in its part where oculists are given the opportunity to take part in the market of sales of products and services offered at the optician’s. The proceedings were initiated on the initiative of the National Association of Bulgarian Optometrists and Opticians (NABOO). 

Everybody can own an optician’s in Bulgaria but it can be run only by oculists, optometrists or opticians. In accordance with the legislation, health consultations related to eyesight can be provided only by oculists. The Commission took into consideration the position statement of the Ministry of Health that the education of opticians and optometrists was not adequate and sufficient for carrying out activities on determining eye refraction. The experience of the EU Member States, which was also taken into account, showed that in most of the investigated countries the optometrists, entitled to determine eye refraction, had graduated university programs of 2 to 4 years. In this relation, the CPC holds the opinion that such a barrier to entering the market of determining eye refraction is necessary and justified with a view to protecting public health. 
The opportunity for oculists to own or run an optician’s does not put the other opticians in a disadvantaged position as their competitors. Every person who registers an optician’s is obliged to provide the required experts (an optician, a optometrist) with a view to providing health consultations related to eyesight. This is related to certain expenses and investments which are necessary and inherent to the carrying out of economic activity at the optician’s. 

In its request the NABOO claims that the oculists, who have registered opticians’, forward their patients to their own optician’s. It has to be noted that in general oculists could forward their patients not only to their own optician’s but to optician with which they have an agreement. Regardless of the potential recommendations of the oculist, the consumers of goods and services are free to choose the optician’s from which to buy a certain product or service. The choice of consumers comes as a result of the competition among the opticians and the provision of products and services of better quality and lower prices. 
The introduction of the prohibition of oculists to take part in the market of sales of glasses is related to depriving them of the opportunity to own and run their own optician’s which could lead to reducing the number of participants in the market. Depriving oculists of the right to participate in the activity of the optician’s would lead to dropping of the opportunity for health consultations on the problems of eyesight, and on determining refraction in particular, to be provided at the optician’s. Thus the consumers will not have the opportunity to get the overall service of having their eyes tested and buying glasses at one place. 
The Commission holds the opinion that the issue of forwarding of consumers from oculists who carry out eye test to certain opticians couldn’t be solved by means of depriving the oculists of the opportunity to own or run such shops. Such forwarding of patients to certain opticians could be regulated through ethical self-regulation norms within the sector. 
d) Market of the services on the drafting of investment projects
By Decision No 947/ 14 July 2011 the CPC adopted a position statement on the provision of Section III of the Requirements for drafting investment projects from Priority Axis 1 of Operational Programme Environment (OPE) 2007-2013 that was approved by the Minister of Environment and Waters. 

The CPC holds the opinion that the published values of the different types of activities in Section ІІІ of the Requirements for drafting investment projects from Priority Axis 1 of Operational Programme Environment (OPE) 2007-2013 shall not be regarded as prices in the sense of competition law, but rather as a way of setting the maximum size of the grant provided by the OP Managing Authority. Those values are aimed at the municipalities in their capacity as applicants under grant procedures, and not to the participants in the public procurement procedures. In this way, the Managing Authority fulfils its obligation to manage and control the economic, effective and efficient use of the EU funding. The beneficiaries under the programme can set higher values but in that case they will get funding only to the size of the values recommended by the OP Managing Authority, the remaining funds have to be provided by other sources. 
At the same time, the Commission holds the opinion that by publishing the values and the mechanism for determining the size of the grant this information becomes accessible not only to the beneficiaries, but also to the potential participants in public procurement procedures, which could lead to concerting of prices and silent coordination on the part of the undertakings participating in public procurement procedures. Such a situation would threaten the main objective of public procurement procedures – ensuring free competition. Due to that reason, the CPC holds the opinion that Section ІІІ should be used by the Managing Authority of OP Environment 2007 – 2013 only as an internal document with a view to facilitating its work on evaluating project proposals and exerting control on acquiring the EU funds in accordance with the principle of good financial governance.
VІ. SECTOR INQUIRIES AND COMPETITIVE ENVIRONMENT
6.1. Initiated proceedings
In 2011 the CPC initiated 4 proceedings on conducting a sector inquiry of the competitive environment in relation to indications of potential competition problems in separate sectors of the economy, namely:

· a sector inquiry of the competitive environment of two interrelated markets: production and trade with oil-yielding sunflower and sunflower oil;

· a sector inquiry of the competitive environment of the markets of production and realization of petrol and diesel fuel;

· a sector inquiry of the competitive environment of the interrelated markets on the chain in “bread seed – wheat flour – mass wheat bread”;
· a sector inquiry of the competitive environment in the sector for distribution of newspapers and print issues.
6.2. Adopted decisions
For the same period the Commission adopted 2 decisions under Chapter Six of the LPC by means of which it adopted sector inquiries of the competitive environment in two sectors of the economy. 
а) Tourism
By Decision No 1058/27 July, 2011 the CPC adopted a sector inquiry of the competitive environment in the sector of tourism. The analysis investigates the market of offering hotel services by different categories of hotels for the period 2006 – 2010 by types of tourism: sea, spa, mountain/ ski, business/ cultural-ethnographic-historical. 

The CPC conducted its analysis and drew its conclusions on the basis of the information provided by the interviewed owners of hotels and representatives of municipalities; the Ministry of Economy, Energy and Tourism; the Bulgarian Association of Hotel and Restaurant owners (BAHRO); the Bulgarian Tourist Chamber; the Union of Owners – Sunny Beach, NGO „Tour Club Remark”; Association of Hotel and Restaurant Owners and Tradesmen – Chepelare; the Bulgarian Association for Alternative Tourism and the Bulgarian Association of Tourist Agencies. 

In the course of the investigation the characteristics of the market were taken into account, the demand and supply of hotel services, the dynamics of the prices and market shares of hotels in the respective municipalities, the types of tourism segmented by categories, the contractual relations between hotels and tourist agents, the role of the branch organisations in the sector, etc. 

In view of the specificities of the market and the information provided by the interviewed parties, the Commission established a strong degree of price elasticity of the hotel product as well as considerable level of the importance of the activity of tourist agents with regard to the realisation of some types of tourism 
The observed price dynamics reflects the changes in the economic situation which, parallel to the established bed capacity and the respective oversupply, turns out to be one of the main challenges in the sector. 
In the course of the analysis some contractual clauses between tourist agents and hotels were investigated. They could be of the nature to have a negative impact on competition. With a view to the collected evidence in the sector, no characteristics or circumstances were observed that could give rise to anticompetitive behaviour. 
The CPC discussed the practice of offering packages that combine accommodation and ski lift passes. Such a practice could be qualified as abuse only if the package price is so low that, with a view to the difference between it and the individual prices of the two, it wouldn’t be profitable for the other competitors in the market to sell their competitive products. 
The CPC paid attention to the fact that some of the investigated practices related to the role of the national and regional branch associations in the setting of the price policy in the sector might go beyond the standard for acceptable and useful cooperation according to the provisions of the LPC. 
b) Automobile fuels 

By Decision No 1059/27 July, 2011 the CPC adopted a sector inquiry of the competitive environment of the markets of production and realization of petrol and diesel fuels in the country. The investigation and the analysis of the fuels market was carried out for the period from 2009 to the middle of 2011 when Decision No 1059/27 July, 2011 was adopted. 
One of the main objectives of this analysis was to shed light on the functioning of the competitive environment in the markets of production and realisation of petrol products in the Republic of Bulgaria in the context of observing the principles and requirements valid for the common European market. 
An analysis was carried out of the level of vertical integration and establishment of trade relations in the vertically related markets on the chain “production –wholesale trade – retail trade” with the aim of offering the products to end consumers, as well as of the specific practices that could be associated with those relations. 
An in-depth analysis was conducted with regard to the formation of the selling price of fuels as part of the policy of each of the undertakings on the chain. 
The Commission carried out a detailed analysis of the legislation with regard to the petrol products that is active both on the territory of the Republic of Bulgaira and within the European Union. 
In the frame of the sector inquiry the CPC reached the following conclusions:

General conclusions about the sector
The consumption of petrol and diesel fuel on the territory of the country has been satisfied by the production of „Nefothim Bourgas” oil refinery. Petrol and diesel fuel consumption is realised only through Lukoil Bulgaria EOOD or by means of import. The oil refinery realises it production on the territory of Bulgaria and through export. For the period in question the share of export with regard to А 95Н petrol fuel follows a growing trend while the produced quantities of diesel fuel are realised mainly on the territory of the country. 
Lukoil Bulgaria EOOD has a leadership position as a supplier both on the wholesale market of А 95Н petrol fuel, and on the wholesale market of diesel fuel. In 2010, as compared to 2009, a trend of a diminishing market presence of Lukoil Bulgaria EOOD could be observed in the two product markets, which is more tangible in the market of diesel fuel. Regardless of that trend the undertaking has preserved its position as a leader. 
Lukoil Bulgaria is a vertically integrated undertaking which participates in all levels of the realisation of the two oil products to end consumers. In addition to that, it is the only participant in the wholesale market which does not participate in it as a buyer. The undertaking occupies an important position as an owner of tax warehouses for storing petrol and diesel fuel. 
The other participants in this market are the undertakings that carry out import activities. The major importers are OMV Bulgaria OOD, Naftex Petrol EOOD, Rompetrol Bulgaria AD, Eco Bulgaria EAD. The position of the above mentioned importers of petrol was more stable in 2010 compared to 2009, as there were hardly any other undertakings importing petrol on the territory of the country. The position of those two undertakings on the diesel market weakened in 2010 as the quantity of imported diesel oil realised by other importers almost doubled. 
The retail market of petrol and diesel oil has an oligopoly structure. The main participants as suppliers are Lukoil Bulgaria EOOD, OMV Bulgaria OOD, Petrol EOOD, Shell Bulgaria EAD, Eco Bulgaria EAD and Rompetrol Bulgaria AD as the first four undertakings have a major share of the market. The shares of the first four undertakings were relatively stable for the period 2009– 2010. Lukoil Bulgaria had the largest market share of the retail market of petrol and diesel oil for the period 2009 – 2010. 

Concussions with regard to the influence of the legislative requirements of import 

The Commission analysed whether the provisions of the Excise Duties and Tax Warehouses Act (EDTWA) and its amendments adopted in 2009, as well as other legislation and requirements, could be defined as barriers to entering the market of realisation of petrol and diesel fuel and whether those barriers could be overcome. 
In the course of the analysis it was established that undoubtedly the recently adopted legal provisions could be regarded as barriers to entering the wholesale market of realisation of petrol and diesel fuel. Despite that, the CPC did not establish serious changes with regard to the volume of import after their adoption. Along these lines, the barriers themselves have to be regarded as surmountable. 
What is more, the above mentioned legislation, and especially the provisions of EDTWA related to the obligation for excise duty goods to be discharged only at registered tax warehouses, have to be assessed in relation to Bulgaria’s obligations for harmonising its national legislation with the European legislation, and as one of the measures for fighting against tax fraud and restricting the illegal trade with fuels. 
Established problems in relation to competition 
The CPC established a considerable increase of the net retail price of fuels as well as a parallel movement in the prices of the different participants 

With regard to the retail market of fuels the CPC established that it exhibited an oligopoly structure and that there was price parallelism in the behaviour of the main participants (almost complete identity of prices and an identical trend of price change for the period under investigation, i.e. 2009 – February, 2011). The first four undertakings possessed a market share of above 60 % for the period 2009 – 2010. It has to be noted, though, that oligopoly price formation (or silent coordination) is not necessarily linked to the lack of effective competition. 
According to the practice of the EC, in the case of lack of evidence for the existence of an explicit agreement the parallel price behaviour of the participants in a given market (actual prices) cannot be regarded by itself as a concerted practice but it can serve as a clear indication of the existence of such a practice. For the purpose of establishing a concerted practice, evidence is needed on direct or indirect contacts between the participants in the market. In the case of oligopoly markets, parallelism can often be observed. It can be explained by the characteristics and the conditions in the market, as for example by the way of announcing the prices to the end-users, as well as by the great elasticity of demand with regard to price. In this case, the unifying of the market behaviour of the undertakings should be regarded as adapting to the expected actions on the part of the competitor. 
Beyond doubt, the unifying of the behaviour of the participants in a given market is easier in markets with the following characteristics: fewer suppliers; presence of competitors with similar market shares; homogeneous products and competition based mainly on price; similar structure of expenses; barriers to market entry which stop the new entrants when the prices go up; high level of transparency which makes it easier for the competitive undertakings to observe their market behaviour; stable level of demand. 
Two main trends were outlined in the analysis of the investigated market which, in the long run, had the potential to exert unfavourable influence on the competitive environment. 
The practice of public announcement of wholesale process of petrol and diesel fuel 

After the Commission summarised the information received from the undertakings, it was established that the main parameters that determine the wholesale price of petrol and diesel fuel are the quotations published on the “PLATT’S” platform, or the prices published on the website of Lukoil Bulgaira EOOD. In the detailed analysis of the price behaviour of two of the undertakings it was established that they followed and took into account the prices which were announced in the way mentioned above as they usually changed their prices within the same limits, and published them on their website on the same day. Such a practice could lead to a higher level of transparency in the market and could serve as an indication of concerted practices in determining wholesale prices, as the latter was also supported by the detailed analysis of price dynamics. The use of the price, published on the electronic site of Lukoil Bulgaria EOOD was imposed not only directly on the relations between the undertaking and its contractors, but also indirectly, on the contractual relations of those contractors with other undertakings which were not direct clients of Lukoil Bulgaria EOOD. In view of the vertical integration of most of the participants, „the price of a producer”, published on the electronic site of Lukoil Bulgaria EOOD, could easily be used down the chain. 
In the cases when the price increase is announced in advance, it aims at eliminating the insecurity between undertakings that take part in the market with regard to their future behaviour. Thus the risk, inherent to each independent change in their market behaviour, has been eliminated as the market becomes more transparent with regard to the size of the increase. In its practice, the EC holds the opinion that the preliminary announcing of prices at the absence of non-regulated exchange of price information should not be regarded as behaviour that necessarily falls under the scope of the anticompetitive legislation. If the announcement of prices is directed mainly to the clients with the aim of helping them envisage their expenses, it can be regarded as a potential or alternative explanation about the parallel behaviour in the market. In this case, it is important to be noted that the price increase realised by one participant that is followed by a price increase realised by the other participants in the market, might be regarded as an intelligent adaptation that comes as a result of the interaction between the undertakings and the characteristics of the market, and might create preconditions for concerting their market behaviour. 
The contractual relations of Lukoil Bulgaria EOOD with the contracting parties – clients on the wholesale market of realisation of petrol and diesel fuel, were reviewed and analysed, as well as specific trade practices that were being applied. 
In relation to the sector inquiry, the CPC initiated one proceeding for establishing infringements under Article 15 of the LPC, respectively under Article 101 of the TFEU, as well as for establishing infringements under Article 21 of the LPC, respectively under Article 102 of the TFEU, and informed the Minister of Finance about the need, in accordance with his powers and the enforceable EU legislation, for adopting the right measures aimed at improving the competitive environment. 
VІІ. PUBLIC PROCUREMENT AND CONCESSIONS
7.1. Application of the Public Procurement Act 
In accordance with Article 120(1) of the Public Procurement Act (PPA), the lawfulness of decisions, acts or omissions of public bodies in the context of public procurement procedures can be appealed before the CPC prior to the conclusion of the relevant contract or framework agreement.
For the reporting period a total of 1537 appeals under Article 120 of the Public Procurement Act (PPA) were lodged with the CPC. The total number of the initiated proceedings was 1250. In relation to exercising its powers, the Public Procurement Agency lodged a total of 23 appeals with the CPC in 2011 in accordance with Article 19 (2) (3) of the PPA. 
For the reporting period the CPC adopted a total of 879 decisions on the merits of the case. By 577 of the decisions the appeals were dismissed by the Commission as it found that no infringements were committed. By 302 decisions the Commission repealed unlawful decisions of contracting authorities or established the unlawfulness of certain acts or omissions of contracting authorities and ordered that the public procurement procedure should be restarted from the last legally compliant phase. 

After the enforcement of the amendments to the PPA as of 13 July, 2010 (SG No 52/ 2010), the CPC may impose an interim measure: suspension of the public procurement award procedure on a reasoned request by the appellant without the appellant being obliged to furnish any security. Should the appeal be directed against the decision on selection of a supplier, contractor or service provider, the public procurement procedure shall be suspended until the final settlement of the dispute, i.e. an appeal against a decision for selecting a contractor has a suspension effect in the cases where no appeal has been lodged and where the CPC has not adopted a decision.
For the reporting period the CPC has issued rulings on 195 requests for imposing an interim measure. 40 of the requests were not reviewed due to either the appeal or the request being procedurally inadmissible. For 111 requests the CPC ruled on a reasoned refusal for imposing an interim measure. For 44 requests the CPC ruled on imposing an interim measure “suspension” of a specific public procurement procedure. 

With the new amendments to the PPA in the section related to appealing the decision of a contracting authority adopted in the course of a public procurement procedure, two new powers have been vested in the CPC.

First, the institute of a preliminary execution of a decision has been introduced pursuant to Article 121b of the PPA. The preliminary execution of a decision can be requested only by a contracting authority in its opinion statement and only in relation to an appealed decision for assigning a contractor. The preliminary execution of a decision for assigning contractor shall be an exception, where necessary, to preserve the life or health of the citizens, to protect state of public interests of great importance or if as a result of the delay of the execution a significant damage is done or a damage difficult to repair may occur. 
For the reporting period the CPC has issued rulings on 267 requests for admittance to the preliminary execution of which: under 135 requests, the CPC has allowed preliminary execution of a decision; 83 requests were not respected; 49 requests were not reviewed due to inadmissibility on the grounds of Article 121b (1) of the PPA in relation to Article 121 (1) of the PPA. 
Second, the power of the CPC to impose pecuniary sanctions on contracting authorities for infringements of the provisions of the PPA committed by them and established in the process of appealing its decision in front of the CPC. The first hypothesis envisages infringements established after allowing the preliminary execution of a decision for assigning a contractor and the presence of a signed contract on the part of the contracting authority as the CPC does not repeal the decision but imposes a sanction amounting to 10% of the value of the signed contract. The second type of infringement for which a sanction amounting to 3% of the value of the contract is imposed for failure to meet the deadline provided in Article 41 (1) of the PPA or before the entering into force of the decision for assignment of a contractor, without allowing preliminary execution of the decision.
In exercising these authorities in 2011, the CPC adopted 10 decisions by which it imposed pecuniary sanctions to the total amount of 186 055,51 BGN.
7.2. Application of the Concessions Act
In the reporting period a total of 20 appeals were lodged with the CPC pursuant to Article 83 of the Concessions Act. A total of 9 proceedings were initiated. 
The CPC adopted 5 decisions on the merits of the case: by 5 decisions the appeals were dismissed as no infringement was established; by 3 decisions the CPC repealed unlawful decisions of contracting authorities or established the unlawfulness of certain acts or omissions of contracting authorities and by giving mandatory instructions ordered that the concession awarding procedure be restarted from the last legally compliant decision or action, as in one case it declared the decision of the concessedant as invalid.
In accordance with Article 86 (1) of the CA, the CPC has the authority to impose an interim measure “suspension” of a concession awarding procedure upon receipt of appellant’s reasoned submission. In announcing its decision on the reasoned submission the CPC shall take into account the unfavourable consequences of the delay in the procedure and the risk of seriously damaging the public interest or the interest of the parties. 

The request for imposing an interim measure is lodged along with the lodging of the appeal. 
For the reporting period the CPC has issued rulings on 4 requests for imposing an interim measure by which the requests were dismissed and no interim measure of “suspension” of the procedure was imposed.

VІІІ. IMPOSED SANCTIONS UNDER LPC AND PPA
In 2011 by its decisions the CPC imposed pecuniary sanctions for infringements under the LPC and PPA as well as for failure to provide information or complete information, and fines to natural persons for cooperation in committing and infringement under the LPC to the total amount of 6 314 687, 51 BGN.
Overall size of the pecuniary sanctions and fines imposed under the LPC and the PPA in the period 2007 – 2011

[image: image6]
For the last years there was a clear trend of increasing the sanctions for committed infringements under the LLP, especially in the field of antitrust. This increase is to a large extent due to the changes in the sanction policy of the CPC resulting from the provisions of the new LLP which entered into force on 2 December 2008. According to the new legislative framework the size of the sanctions is determined as a percentage of the turnover of the infringer for the previous financial year. Such an approach provides an opportunity for the sanctions imposed on undertakings to adequately punish the infringer, eliminate all advantages they have gained and have a preventive effect. 
ІХ. JUDICIAL REVIEW OVER CPC DECISIONS
In 2011 of all adopted decisions and issued rulings by the Commission on the LPC 85 were contested before the Supreme Administrative court (SAC). In 2011 the SAC issued 203 decisions on appeals against CPC decisions. By all 64 final decisions adopted by a Five-Member Chamber of the SAC in 2011 51 decisions of the Commission were upheld, 3 decisions of the Commission were repealed and reverted to the CPC for re-examination, 5 decisions of the commission were repealed and 5 decisions were partially repealed by the SAC. 

In 2011 a total of 782 appeals by interested persons were lodged with the SAC against CPC decisions in proceedings pursuant to the PPA. For the same period the Court adopted 399 decisions by which it upheld the decisions of the CPC. The SAC repealed 70 decisions of the Commission, two of which were decisions by which the CPC had imposed sanctions on a contractor. 
ХІ. EUROPEAN MATTERS
Bulgaria’s full-fledged membership in the EU requires the active participation of the CPC in the enforcement of the Community competition rules in cooperation with the European Commission and the national competition authorities of the other Member States. This cooperation takes place mainly in the framework of the European Competition Network (ECN). The Network plays a key role in the allocation of work among the national authorities, the EC and the courts, and ensures the consistent application of EU legislation. The ECN membership is related to constant exchange of information with counterparts, which facilitates the elicitation and maintenance of efficient competition throughout the EU. 

11.1. Participation in the ECN
After Bulgaria joined the EU the CPC, in its capacity as the national competition authority, became a member of the International Competition Network (ICN). Representatives of the Commission take active participation in ECN working groups as well as in hearings and meetings of the Advisory Committee on Restrictive Practices and Dominant Position and the Advisory Committee on Concentrations. The objective of the hearings is to provide undertakings with the opportunity to table arguments of relevance to their cases. The Advisory Committees also have ad advisory function in that they provide opinions and position documents on draft decisions and other acts sent by the European Commission. 

In 2011 CPC representatives took part in 22 meetings of ECN horizontal working groups and sector subgroups (by economic sectors) at which the delegates had the opportunity to exchange views and experience of mutual interest. Furthermore, CPC representatives took part in 2 plenary sessions at which they discussed related to the policy and practice of the enforcement of competition rules, provided opinions on issues raised by ECN working groups and adopted documents prepared by the respective working groups. The CPC was also represented at the meeting devoted to discussing the application of Directive 114/2006 on prohibited and misleading comparative advertising, organized by DG Justice of the European Commission. 
In March 2011 one CPC expert took an internship at the EC under the Program for exchange of staff between DG Competition of the EC and the NCA participating in the ECN. 

In June and November 2011 the Chairman of the CPC, Mr. Petko Nikolov, took part in the annual meeting of the chairpersons of the national competition authorities in the EU Member States and DG Competition. During the meetings the initiatives of the competition authorities in the food sector as well as in the sector of fuels and sector inquiries were discussed.
For the last few years a tradition has been established for every EU Presidency to organize a Competition Day. In this relation, in May 2011 Mr. Petko Nikolov took part in the European Competition Day in Budapest, Hungary. The CPC Chairperson also took part in an international conference on the occasion of the 20th anniversary of the entry into force of EC Council Regulation 139/2004 related to the control on concentrations between undertakings (the Merger Regulation).

11.2. Exchange of information within the ECN
The ECN provides the Member States’ national competition authorities with the opportunity to constantly exchange information which is an effective means for researching what is the current practice in the EU with regard to a specific issue. In this relation, within the ECN a special form of cooperation is taking place as the members of the network are sending and responding to questionnaires on specific cases or issues in the field of competition law and competition policy. In the context of the prescribed by the aquis principle of close cooperation among the members of the network, there is an increase in the number of questionnaires sent and responded to by the CPC within the ECN. 
Questionnaires within the ECN 


[image: image7] 

In 2011 the CPC responded to 77 questionnaires received from EC, working groups and sector subgroups of the ECN, and the other national competition authorities within the ECN. For the last year it also used this form of cooperation and sent 8 inquiries to other national competition authorities within the ECN. 

11.3. Participation in the Organization of European Competition Authorities
In 2011 CPC representatives took part in the Annual Meeting of the other main cooperation forum on European matters – the Organization of European Competition Authorities (ECA). At the meeting in July 2011 in Warsaw, Poland, the novelties in competition law and policy of all competition authorities were presented. 
11.4. Coordination with regard to EU issues
In 2011 as lead institution of Working Group 5, the CPC continued fulfilling its duties entrusted to it by Council of Ministers Decree 85 of 17 April 2007 for organization and coordination with regard to EU issues.

ХІІ. INTERNATIONAL COOPERATION
12.1. International initiatives on the occasion of the 20th Anniversary of CPC
The CPC celebrated its 20th Anniversary in 2011. The first Law on Protection of Competition was adopted by the Great National Assembly on 2 May, 1991, and the first composition of the Commission was elected on 23 September, 1991. 
The CPC celebrated its anniversary by a series of events aimed at publicizing the competition rules within the community market and in the conditions of free market initiative among the Bulgarian and the international public. 
а) An international seminar with the business and lawyers
In March an international seminar was organized, in cooperation with Boyanov and Co. Laywer’s Office, in which representative of the business, lawyers and competition experts took part. The event was aimed at publicizing the new regime for block exemption from the prohibition for some categories of agreements, as well as to present the latest changes in the Programme on Immunity from Fines or Reduction of Fines in case of participation of an undertaking in a secret cartel. 
The participants in the seminar were introduced to the new EC regulations on vertical restrictions, horizontal agreements for research and development and technological transfer. Special emphasis was put on the scope of the regulations and the conditions in the presence of which the undertakings can make use of the block exemption regime. In addition, the new national legislation in the field of block exemption, which reflects in changes in the European rules, was presented. 
The new CPC Programme on Immunity from Fines or Reduction of Fines in case of participation of an undertaking in a secret cartel was presented through an interactive performance with the participation of CPC experts and lawyers with Boyanov and Co. Lawyer’s Office. 
b) A multilateral meeting with the competition authorities with which the CPC has signed cooperation agreements
In May 2011 a meeting with representatives of the competition authorities with which the CPC has signed bilateral cooperation agreements took place. The seminar was attended by experts from Russia, Ukraine, Turkey, Romania, Hungary, Cyprus, Serbia, Croatia, Bosnia and Herzegovina, Republic of Macedonia and Albania. During the meeting topics from the field of prohibited agreements and abuse of dominant position were discussed as the participants has the opportunity to exchange the experience they had gained in the fight with antitrust infringements. Within the event the CPC Chairperson signed cooperation memoranda with the Chairpersons of the competition authorities of Kosovo and Montenegro. 
c) An international seminar of the Regional Competition Centre (RCC) with the OECD
In June 2011 the CPC hosted a seminar organized by the OECD Regional Competition Centre in Budapest. The main aim of the Regional Competition Centre is to encourage the development of competition policy and law enforcement, as well as competition culture, in the countries from South-eastern, Eastern and Central Europe, thus contributing to the economic growth and prosperity in the region. The work seminars and training programmes of the centre are aimed at developing the capacity of the competition authorities in Azerbaijan, Albania, Armenia, Belarus, Bosnia and Herzegovina, Bulgaria, Georgia, Kosovo, Macedonia, Moldova, Croatia, Romania, Russia, Serbia, Ukraine and Montenegro. In 2009 the RCC initiated a new form of training – seminars delivered outside the territory of Hungary. As part of the initiatives on the occasion of its anniversary, the CPC hosted that seminar. Topics related to the anticompetitive behaviour of associations of undertakings were discussed at the event. 
d) An international conference „competition Day” in Sofia
The Competition Day was the central event in the celebrations on the occasion of the 20th Anniversary of the establishment of the CPC. It took place on 15 November under the title „Contemporary trends and priorities in competition policy”. The Prime Minister of Republic of Bulgaria, Mr. Boyko Borissov, gave a welcome speech at the opening of the event. Among the high profile guests were Mr. Alexander Italianer – Director General for Competition at the European Commission, the chairpersons of the competition authorities of the UK, Austria, Hungary, Belgium and Russia, renowned professors from the international academic community. The participants in the event shared their views on topics related to the competition policy and law that have international significance. 
12.2. Other initiatives on the occasion of the 20th Anniversary of the CPC
а) A postage issue „20 Years since the establishment of the CPC”

One of the significant events in 2011 which was organized on the occasion of the anniversary of the CPC was the validations of a postage issue “20 Years since the establishment of the CPC”: a postage stamp, an illustrated postage envelope and a special stamp. The author of the issue is the renowned Bulgarian painter Prof. Todor Varadzhiev. 
b) Open Doors Day at the CPC
On 30 September, 2011 the CPC organised for the first time an Open Doors Day aimed at all those who would like to get immersed into the working atmosphere at the Commission. The visitors had the opportunity to get introduced to the procedures and the way the CPC functions by means of a thematic interactive tour. The initiative enjoyed a wide public interest. 
d) National Student Essay Competition 
CPC efforts are constantly aimed at strengthening its dialogue with the society and at raising public awareness on the increasing importance and role of the Commission as a national body for the protection of competition. In this relation, a national competition was announced aimed at attracting Bulgarian students who think innovatively and creatively and who would like to share their views on the future development of competition and its place in the contemporary economic reality. The initiative enjoyed great interests and more than 200 essays were sent to the Commission. The essays were evaluated by an independent committee consisting of competition experts of long experience who had contributed to the development of competition law in Bulgaria. 
12.3. Participation in the International Competition Network
In 2011 the CPC, as a member of the International Competition Network (ICN), continued its active participation in the working groups of the network. ICN deals with issues in the field of antitrust legislation and competition policy. The Network is aimed at strengthening the cooperation between the competition authorities and achieving conversion between legislation and law enforcement practices. In addition to that, the CPC continued implementing its functions as a member of the Advocacy and Law Enforcement Network in relation to the Support Program of the ICN. The objective of the program is to provide assistance in the form of consultations to competition authorities which are planning to amend their national legislation and to introduce changes to their competition policy. In May 2011 the CPC took part in the Annual Meeting of the ICN which took place in the Hague, the Netherlands as well as in seminars of the working group “Cartels” with the ICN. 

12.4. Participation in OECD Competition Committee
One of the priorities in the international activities of the CPC in 2011 is to ensure the participation of CPC representatives in the work of OECD. In 2010 the CPC was granted an observership status in the OECD Competition Committee and its working groups.

The OECD Competition Committee provides a forum for the representatives of the member states and the observer states to discuss, develop and improve their competition policy as well as to discuss issues of legal or economic nature in relation to the lawful application of competition. The exchange of experience and information can lead to an agreement on establishing a legally binding framework, but in most of the cases the discussions in the OECD Competition Committee aim at achieving a better level of awareness with regard to the topical issues of competition policy worldwide so that the participating countries can undertake voluntary initiatives for self-improvement in the discussed areas. 

At the OECD Global Competition Forum which took place in February 2011 the CPC representatives took part in both the plenary session and the working sessions. In February, June and October 2011 the CPC took active participation in the regular sessions of the OECD Competition Committee. A total of 8 reports were delivered at those sessions on topics related to trans-border concentrations of economic activity, crisis cartels, competition in the harbour services, judicial control over the decisions of the competition authority, CPC law enforcement practice in 2010, etc. 

As a recognition for the active participation of CPC representatives in the work of the OECD Competition Committee for the period 2010 – 2011, its observership status was extended for another two years. 
In 2011 CPC experts took active participation in the work of the OECD-Hungary Regional Centre for Competition (located in Budapest) by presenting case studies from the practice of the CPC. 

12.5. Cooperation within the Marchfeld Competition forum
In its capacity as a member of the Marchfeld Competition Forum, the CPC continued its cooperation within that format. The Forum was established in 2008 by the competition authorities of the EU Member States (Austria, Bulgaria, Estonia, Lithuania, Latvia, Poland, Romania, Slovakia, Slovenia, Hungary, the Check Republic) and the European Commission on the one hand, and the national competition authorities of Croatia and Switzerland, on the other. The Forum aims at achieving closer cooperation in the field of competition policy and the application of competition law among the countries participating in it by means of organising annual meetings and training session, as well as by means of exchanging information and opinions in relation to international initiatives in the area of competition policy. 

12.6. Participation in the Process of Cooperation for Southeast Europe
The CPC is a founder of the cooperation between the competition authorities of the countries participating in the Process of Cooperation for Southeast Europe (PCSEE). In this relation in March 2011 its representatives took part in a meeting of the Board of Observers with the Regional Cooperation Council at PCSEE.

12.7. Bilateral international cooperation
In 2011 the CPC continued its bilateral cooperation with competition authorities from other countries. 

In April 2011 a representative of the Commission took part in a conference on the occasion of the 5th Anniversary of the establishment of the Serbian Competition Authority. At the conference the practice of the Bulgarian CPC in the field of concerted agreements was presented. 

In November 2011 a representative of the CPC visited Brno and took part in a conference on the occasion of the 20th Anniversary of the establishment of the Czech Competition authority. 

In June 2011 CPC had a visit to the Federal Antimonopoly Service of Russia under the program for cooperation between the Russian and the Bulgarian competition authorities. 

The CPC was represented at the 11th session of the Intergovernmental Expert Group of competition law and policy organized by UNCTAD in Geneva, Switzerland.

In September 2010 CPC representatives took part in a conference “Competition Protection on the New Technologies Markets”. The conference was hosted by the Polish competition authority as part of a series of events organized on the occasion of its 20th anniversary. 

In September 2011 a CPC representative took part in an international conference “Competition in Croatia – joining the EU and Beyond” organized on the occasion of the new Law on Protection of Competition in Croatia which entered into force on 1 October, 2010. 

In December 2011 the CPC Chairperson – Petko Nikolov, took part in a round table „Competition policy in the Mediterranean Sea Region” organized by the Austrian competition authority in cooperation with UNCTAD. The experience that the Bulgarian competition authority has gained over the ears was presented at the forum, along with its challenges and priorities. 
ХІІІ. PUBLIC RELATIONS AND MEDIA OPERATIONS
13.1. Public relations
The CPC provides information about its activities to the general public and the mass media in observing the principle of transparency. For some of the decisions adopted by the CPC in relation to the LPC, the PPA and the CA, the Public Relations staff of the Commission draft press releases which are published on the CPC website and are sent by email to all major national media, including daily and weekly newspapers, magazines, TV and radio channels and news agencies. 

In 2011 the CPC sent 290 press releases which were covered at the same time by the news agencies and the press. The news of public interest was included in the news of TV and radio programs.

Throughout the year CPC representatives participated in discussions, talk shows and interviews in the following electronic media bTV, PRO.BG TV, Europe TV, TV 7, Horizon Radio, Hristo Botev Radio, Darik Radio, Capital Weekly, Capital Daily, etc. 
CPC experts publish legal analyses related to the application of the LPC, the PPA and the CA in specialized law or economic editions (“Trade Law”). CPC experts also participate as lecturers in different specialized forums on a yearly basis. 
An internal e-newsletter is disseminated by the CPC press office on a daily basis. The e-newsletter contains a review of the hot economic news of the day published in the press. The newsletter also contains useful information about the economic processes that are taking place in the country as well as about the moves of market participants that may raise certain doubts about potential infringements of the Law on Protection of Competition. 

The library of the Commission is accessible to anyone who wants to learn more about the practice of the CPC or to use the library fund which, being updated on a regular basis, is one of the richest library funds on competition law in the country. 
13.2. CPC Website
The official CPC website provides a detailed account of the work of the Commission and serves as a tool for establishing dialogue with the general public, the business and the media. The website is updated on a daily basis and contains news reflecting the Commission’s work on the application of the LPC, the PPA and the CA. Once adopted the decisions and rulings of the CPC are published in the public electronic register. The website contains information about forthcoming concentrations in relation to which all interested individuals can express their opinions in writing.

The CPC website, created under a project under the Administrative Capacity Operational Program, presents in detail, both in English and Bulgarian, the current legislation in the field of competition and appealing of procedures under the PPA and the CA. It has expanded functionalities such as access to the CPC public register as well as to the module for electronic submission of documents subscription options. A separate section in the website is devoted to information about the Programme on Immunity from Fines or Reduction of Fines in case of participation of an undertaking in a secret cartel (Leniency programme).
ХІV. CPC BUDGET
The Commission on Protection of Competition is an independent institution funded entirely by the state budget. The budget of the CPC was approved by a Council of Ministers Degree No. 324/ 30.12.2009 for implementing the national budget of the Republic of Bulgaria to the amount of 9 000 000 BGN of which 3 705 167 BGN were spent. In 2011 a change was made to the spending part of the CPC budged was made as a result of which the expenditures in the CPC budged as of 31 December, 2011 amount to 3 755 167 BGN. As of 31 December, 2011 99,9 % of the updated CPC budget for 2011 was utilized. 
ХV. CPC PRIORITIES FOR 2012 

The priorities in the work of the CPC can be formulated as follows:

I. First, in view of its practice in implementing the LPC, Article 101 and Article 102 of the TFEU, the Commission shall ensure that the objectives of the national and EU antitrust law have been achieved with regard to stimulating free initiative in economic activity and expanding the conditions for competition for the purpose of improving the well-being of consumers and the society as a whole. In order to achieve this priority, the CPC shall: 

1. enhance its effectiveness in the fight against cartels and abuse of monopoly or dominant position. The efforts of the Commission will be directed to:

2. Monitoring of important sectors of the economy which are sensitive to the consumers and the business with a view to initiating proceedings for establishing potential infringements under Articles 15 and 21 of the LPC and/ or Article 101 and 102 of the TFEU;

3. Initiating and carrying out sector inquiries in the field of motor vehicles, the market of production and trade with oil-yielding sunflower and sunflower oil, the market of bread, the market of distribution of newspapers and print issues; 

4. Raising the awareness of the undertakings, their associations and the society as a whole on the nature, forms and potential effects on competition as a result of the exchange of information among competitors as a potential infringement under Article 15 of the LPC and/ or Article 101 of the TFEU. The following measures have been envisaged:
· publicising the CPC Guidelines on the exchange of information among competitors and the accompanying List of examples for prohibited exchange of information among representatives of the business, lawyers and other interested parties;
· organizing public events with a view to expanding the circle of informed people with regard to the scope and the objectives of the CPC Guidelines on the exchange of information among competitors as a potential infringement under Article 15 of the LPC and? Or Article 101 of the TFEU;

5. Applying the best practices of the aquis in the field of competition that are linked to the standard of proving antitrust infringements including through the use of indirect evidence. 
In implementing this activity the Commission will participate in seminars and international conferences devoted to the counteracting antitrust infringements with a view to sharing the best practices in this field. 
· contribute to the development of a competitive environment through exercising its powers in the field of competition advocacy. Along those lines, the following activities have been envisaged:

1. Publicising the new CPC Guidelines for assessment of compliance of legislative and general administrative acts with competition rules among representative of the central or local authorities and the local self-governance bodies by means of disseminating brochures and electronic publications on the website of the Commission;
2. Drafting Guidelines on the nature and role of competition advocacy with a view to improving the effectiveness of the Commission and the awareness of the society with regard to this part of its activities in the context of the achievements of the ICN;
3. Initiating competition advocacy proceedings on the CPC’s own initiative on recently raised issues in the field of competition law and policy;
4. Raising the awareness of the business and the lawyers with regard to the nature, scope and objectives of the so called corporate programmes for compliance with competition rules as well as with regard to the benefits of their drafting and implementation by the undertakings. The following activities have been envisaged for achieving this objective:

· drafting CPC Guidelines on the corporate programmes for compliance with competition rules on the basis of researching the EU acquis in this field, as well as the practice of other competition authorities;

· disseminating the Guidelines in the form of a brochure and a presentation published on the CPC website among representatives of the business, lawyers and other interested parties.;

· organising and participation of the CPC in seminars and international conferences devoted to the corporate programmes for compliance with competition rules with a view to sharing the best practices in this field. 
· enhance its effectiveness in the control over concentrations between undertakings. Its efforts shall be directed to:

1. encouraging pre-notification contacts between the notifying party and the CPC in case of concentrations of both national and multinational dimension by publicising and applying the Rules on imposing measures for preserving competition in concentrations among undertakings that were adopted in 2011; 

2. carrying out ex-post control over fulfilling the conditions under which the Commission has authorised the concentration.

· assist in the development of the competitive environment and protect free economic initiative by means of its practice of applying the provisions of the LPC concerning unfair competition. To following activities have been envisaged for achieving this purpose:

· Enhancing the preventive function of the activities of the Commission by:

- publicising the CPC practice in establishing decisions under Chapter VІІ of the LPC by means of publishing specialised information, participation in meetings and seminars with the business, the regulatory bodies, non-governmental organizations, etc.;

- implementing a preventive sanction policy in accordance with the amendments to the CPC Methodology on the sanctions that was adopted in 2011.
· Improving the efficiency of CPC law enforcement in relation to establishing infringements in the field of prohibited and misleading comparative advertising. In this relation the CPC will direct its efforts to:

- constant monitoring of the behaviour of the economic subjects in relation to the CPC proceedings on prohibited and misleading comparative advertising;

- adopting CPC Guidelines on the significant information in the advertisements of electronic media;

- establishing and actively developing the interaction with other national authorities that carry out law enforcement with regard to prohibited or misleading comparative advertising.

ІІ. Second, on the basis of its activities under the Public Procurement Act and the Concessions Act the CPC shall assist the lawful allocation of public finances. With a view to achieving this priority the efforts of the Commission shall be directed to:
1. the fast, uncontroversial and effective reviewing of lodged appeals against decisions, acts or omissions of contractors of public procurement procedures and the natural persons pursuant to Article 83 of the Concessions Act;

2. applying the best European practices in this field;

3. raising the awareness of the public of the rules and practices of the CPC in the field of appealing against public procurement and concession-awarding procedures.

ІІІ. Third, to improve the secondary legislation framework regulating the activities of the CPC by taking measures aimed at publicising it among the general public with a view to ensuring its effective application. In this relation in 2012 the efforts will be directed to: 

1. Adopting amendments to the Rules on the access to the materials under written applications in accordance with the latest achievements of the court practice in the application of the LPC and the jurisprudence of the Court of the European Union in order to ensure to the right to defence of the defendants to which the CPC has submitted Statements of Objections for alleged infringements under the LPC or the TFEU. 
The newly adopted rules will take into consideration the best European practices and will contribute to ensuring an even better publicity of the measures implemented by the Commission, as well as to greater security and clarity with regard to the activities of undertakings and their compliance with competition rules.
2. Publicizing the Programme on Immunity from Fines or Reduction of Fines in case of participation of an undertaking in a secret cartel (Leniency programme) as well as the new regime for block exemption of associations of undertakings by means of disseminating brochures among the interested persons or by means of the participation of experts in seminars and conferences on the relevant topics. 
IV. Forth, in order to strengthen its role as a reliable partner in the field of coordination on European issues and international cooperation the CPC shall:

1. actively participate in the activities of the ECN and the ICN by sending and responding to the questionnaires within the two networks;

2. participate in international seminars, conferences and meetings where it can present its achievements and can share good practices in the field of competition law application; 

3. actively participate in the activities of the Competition Committee at the Organization for Economic Cooperation and Development (OECD) by means of delivering expert reports on different discussion topics;
4. strengthen its interaction with the competition authorities with which it has concluded bilateral cooperation agreements and shall initiate new cooperation agreements with the competition authorities in other countries.
V. Fifth, to improve the knowledge and experience of its administrative staff with a view to achieving the other priorities. Thus, the CPC will:

1. carry out initiatives for attracting and retaining highly qualified and motivated experts in the Commission;

2. encourage the constant improvement of qualification of CPC staff in the field of competition, public procurement and concessions; 

2. ensure the participation of CPC members in national and international forums. 
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� In point 4 of the dispositive of the Decision the CPC established that not infringement was committed under Article 29, Article 35 (1) and (2) of the LPC.





